The Permanent Court of Arbitration.

In the December 1952 issue of this journal (A.R. 3B4)
I had the privilege uf calling upon readers to give some
consideration to 'The Future of the Permanent Court of
Arbitration . I pointed out that this institution which,
like The much better-known International Court of Justice,
has 1its seat in the Peace Falace at The Hague 1is seldom
made use of, and I ventured o suggest that in future
the Permanent Court of arbitration would be used more for
settling disputes between States on the one hand and private
persons on the other. The possibility of its being so used
i5 allowed for by article 47 of the Convention of 1907
whereby the Court was estvablished (4rticle 26 of the Con-
vention of 1899) "The Bureau is authorized to place its
offices and staff at the disposal of the Contracting Powers
for the use of any special Board of Arbitration' . I went
on to say (see the penultimate paragraph of my cited article)

"Nevertheless, if the idea put forward here were
to be accepted, it would not be sufficient simply to
refer o the rules of arbitration laid down in the Cen-
vention, since the latter is much too permeated with the
original intenticn of providing for arbitration between
two States. If the Administrative Council were to decide
to make the facilities of the Permanent Court of Arbitration
avallable also for arbitration between a State and a private
enterprise, special rules would at the same time have to
be drafted which would be applicable in such cases. These
rules would have to make provision for the appointment of
the arbitrators and the further procedure in a manner
suitabie for arbitration proceedings of this kind.'

Well K such special Rules have now been devised,
the work having been undertaken by the Bureau with the
approval of the Administrative Council of the Permanent
Court of Arbitration. These Rules dated February 1962
are printed at the end of this article un pp. 135 1.,
and I gladly accept the editors' invitation to comment
on them.

The new Rules are only of importance to enterprises
whieh ceceonclude contracts with a State; for one of the parties
must in any case be a State. Now such contracts are becoming
commoner every day. COne has only to think of the extensive
field of investments in underdeveloped areas, in which
the foreign (mostly Western) investor enters into certain
agreements with the government of the country in which he
is making his investment. One has only to think, too, of
the innumerable contracts entered into by internationally
operating companies with governments, often of young States,
for such services as building harbours, basie industries,
power plants, and public utilities in general. Yet ancther
category is rormed by the supply contracts (for machinery.
aireraft, raw materials and all kinds of commodities) in
which cone of the parties is a State.



From all these econtractual relationships disputes
may arise, which are usually settled by mutual consultation.
But if such consultation between the parties doces not lead
to any result, what then? Usuzlly oo other course is open
to the private enterprise in such event than to take legal
proceedings in the courts ol the country of the other party
- The State with which it sntered inte the contract. That
this 1Is not a very attractive soulution to the private
enterprise - for more than one reason - heed scarcely be
further elucidated here. leceordingly, the enterprise in
guestion looks arcund for cother possibilities. One of these
is to avail itselfl of the arbitration facilities of the
International Chamber of Commerce, Very occasionally it
1s indeed possible to get a reference to the I1.C.C 's rules
for Cunciliaticon and Arbitration inserted in the contracts,
but more orf'ten than not the attempt to do s0 is unsuccessful.
The reasons for this might be that the State doues nut Teel
entirely happy about these facilities created by international
business interests themselves. or perhaps simply that these
I.C C. rules were not specifically drafted with a view to
disputes between States and private enterprises. These
cbjections do not attach to the new Rules. They come straight
from the Bureau of the Permanent Cuurt of Arbitration and
its Secretary-General, Frofessor J.P.A4A. Frangois, i.e.
from the sphere of the States (at present 60 States have
acceded). and have been specially drafted with a view to
disputes between States and private parties. On the other
hand., it may well be asked whether international business
interests can agree to these Rules. To answer this, we shall
first of all have to subject the main points of the Rules
to a closer examination.

The Rules offer parties the ehoice arbitration only
(Section I), coneiliation only (Section II) or first
conelliation and then, 1f the coneliliation is unsuccessful
arbitration (8ection III). Three possibilities, from which
the parties should choose when enfering into their contract.
This is clearly indicated by the model clause attached to
the Rules. This clause. if inserted in the parties' contract,
declares that the parties will be free to replace certain
procedural rules by others, elther at the time of conc¢luding
their contract or later. L.ooked at Trom the point of view
of the parties, this goes without saying. But the clause
also gives evidence of flexibility on the part of the Bureau
of the Fermanent Court of Arbitration: it i. 3till prepared
to co-operate even if the parties Jointly agree on other
procedural rules. The entire set of rules, which have the
character of model rules of which the parties may avail
themselves, has indecd been conceived as a first draft
for disputes of this particular kind. At the end ¢f Che
commentary that the Bureau itself gives on the draft, it
declares its willingnhess to consider any suggestions for
amendments which would enable the Rules to serve their
purpsse mere fully. The Rules ean then be adjusted in the
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light of experience gained with them in practice or of use-

rful suggestions coming, for instance, from the business
community itself. The 1962 Rules can therefore, if they
cateh on" ., be suceceeded by revised versicns im later years.

This flexibility is typical of the Rules as a whole.
Take, for instance, the crux of any procedure for settling
disputes appointments. And In the first place. the apooint-
ment of arbitrators. This is primarily a matter for the
parties. Tu begin with, they are allowed to determine how
many arbitraters there are te be though the number must
always be uneven (Section I, Article 5, first paragraph,
in conjunction with Article 6, last paragraph). If they
do not agree on the number, the Tribunal will consist of
three arbitrators. Again, it is the parties who must first
try to agree on the choice of arbitrators. If they do not
succeed in doing so, either party may call in the help of
the Bureau. The latter will then (Article 5) send each
party an identical list containing the names of persons
who, in the Bureau's opinion, could suitably be invited
to act as arbitrators. The list must contain twice as many
names as there are arbitrators to be appeinted. The parties
will return the list affer crossing out the names of the
persons they do not wish to have as arbitrator and numbering
the remaining names in order of preference. If there are
no names on which both parties are agreed, the Bureau will
continue tTo make proposals so long as the parties agree
to its doing so. The whole zrrangement is inspired by the
desire that the two parties should agree on the choice of
arbitrators. Nu arbitrator is forced on the parties, unless
the parties have expressly authorized the Seeretary-General
of the Permanent Court of arbitration to appoint arbitrators
on nis own initiative if the parties cannot agree¢ on these
appointments (Artiecle 6). In srder to pe certain that an
arbitral tribunal will be constituted, this authority will
have to be expressly granted to the Secretary-General,
The obvious time far doing this is, of course, when the
agreement containing the arbitration clause is concluded;
to this clause it could then be added that the Secretary-
General will have the authority referred to in Article 6
of the Rules. But if this opportunity has been missed,
this authority can still be granted to the Secretary-General
at a later da%te; it is more likely. however, that they will
then prefer the more non-committal form of arbitration
to which the Rules give pride of place.

There 1s an important Aiffersnce here from the arbitra-
tion rules of the International Chamber of Commerce. Under
those rules, there must be arbitration, if necessary in
the absence ¢f the unwilling party. But here the parties
can always torpedo the arbitration by failing to agres
on the choice of arbitrators, whatever proposals the Bureau
may make. The business community will Ttry to secure the
binding arbitration arrangement K i.e. the arrangement whereby
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the Secretary-General is authorized te make the appointments
in case of need. The States, or some of them which have
not yet had much experience of arbitration, may perhaps
prefer o adopt a walt- and-see attitude. They are bound
to accept arbitration out unless the Secretary-General
has been authorized to cut the Gordian knot (Artizle 6
they must first agree on the choice of arbitrators. Sume
people may find this a2 serious drawback., Personally, I
regard it rather as a wise move whieh may help States to
get over a certain hesitance to take the plunge into
arbitration. Should it lead to a deliberate torpedoing
of the arbitration, matters will still be no worse than
they would have been without the arbitration rules. The
dispute will then have to be brought befoure the competent
court.

When making its proposals, the Bureau is not bound
to adhere to the well-known 1ist of the Férmanent Court
of Arbitration, containing Tour names per Cuntracting Fower,
which 1s pukllished annually in the Report. It would hardly
have been feasible to insist on this, because hitherto it
has been the custom of countries to place mainly the names
of speeialists in public international law on this list,
though other names do appear there. Indeed, in the last
few decades 1t has in any case been the practice at the
Court that arbitrators have always been appointed Trom
among persons outside the 1list, sc that the arbitration
became a special arbitration within the meaning of the
Conventions under which the Court was set up. In the special
cases for which the new Rules are intended, the choice
will almost always fall entirely or largely sutside the
names on the list., And in this matter the Bureau. too,
if its co-operation in making the appointments is sought,
will have full freedom and will be puided in making its
proposals by the nature of the dispute, as evideneced by
the originating request, which is reguired to contain
a summary description of the dispute (Article 3).

In the ease of Cuneciliation, the appointment rules
are more stringent. This is understandable, for the result
of 2 coneilistion - unlike the arbitral award - is not
binding on the parties. & conciliation leads to a proposed
arrangement that the parties may accept (Article 14 of
Section II) or reject (Article 15). In the latter event,
an offiecial repert is drawn up which, withoi. reproducing
the terms of the proposed arrangement, simply states that
it has not been possible to conciliate the parties. Every-
thing that takes place in the course of the conciliation
remains secret, unless the parties authorize its publication,
with the exception of reports by experts and interrogatories
of witnesses of which the parties will have received official
copies (Article 17). The evidence is therefore not under
the ban of secrecy and can be used later in any arbitral
or judiecial proceedings which may follow the unsuecessful
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coneiliaticn. The non-oinding charaster or conciliation

has led to the rule that in this c¢ase the Secretary-General
iS5 authorized to appcint the members of the Conciliation
Commission himself 1f within six months after filing

the originating petition, the parties have beer unable to
agree on the constitution of the Commission after going
through a Procedure ldentiecal with that rop the appointment
of arbitrators which we have Just been considering (Article 5
of Seetion IT), If., in the cvent of* its failure, the con- '
ciliation is followed by arbitration, Sectien ITT, which

lays down the procedure for this cbntains the customary
rule that the members of the Cunciliation Cummission may

not be members of the arbltral tribunzl (Article 3)

Unless the parties agree otherwise! ne will legitimately
be inclined to add Hsre; for the parties can at all times
replace the rules of procedure by others, as is evident
from the model clause attached to the Rules. They will not
readily do this, however since in the event of an unguceess=
ful coneiliaticn the conciliators will no ionger be zhle
to view the dispute impartially.

_ The task allotted to the Bureau of the Permanent Court
of Arbitration, with at its head the Secretary-General,
is a eontinuous administrative one, both in arbitration
and in coneiliztion. It is not therefore confined te the
appointment of arbitrators and conciliators. Thus the Bureau
sends ocut nutices tu the parties and receives and distributes
documents. In practice, it will arrange for a secretary or
registrar to be attached to the arbitrators (Article 23,
Section I) or for a secretary to assist the Ceneiliation
Commission (Artiele 14. Section IT1), and alsoc f£or the
necessary interpreters and other facilities. It is also
conceivable that the arbitrators or cunciliators may them-
Selves seleet their own sceretary; the Rules again leave
them completely free to de so. The seat of the arbitral
tribunal or conciliation commission is the Peace Palace
a8t The Hague, unless the parties decide otherwise in eon-
sultation with the Bureau (artiels 7, Section I. and Article 6,
Section I1); for it is coneceivable that the dispute may
be located entirely in the Far East, in which case Bangkok
for instance, would be a much better venue. Here again,
therefore, there is the necessary flexibility.

The quostion wf costs is an important one. To begin
with, there are the purely administrative ¢ :-5. Fop fhese,
the Bureau can ask for an advance payment (Article O,

Section I, .rticle 8, Secetion II). When the fees and

expenses of the arbitrators or conciliators are being fixed,
the Secretary-General is called in (Article 32, Section I
and Artiele 19, Section II) and the Tribunal or Commission
Tixes the amount alter consulting him. His task is therefore
a delicate but useful one, since he will know Prom eXperience
what amounts have been fixed in comparable ocases.,
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It will do our Dutch hesarts good to see that the
arbitration rules not only preseribe that there must be
an uneven number of arbitrztors (a provision not found
in the concillation rules, although here too the Commission
1s to censist of three persons unless the parties agree
otherwise (Article 4 Section II), but 2lso that the arbitpal
award must state the reasons un whieh it is based, unless
the parties stipulate ctherwise. We therefore get an arbitral
award, with a statement of the underlying reasoning, which
is to be read out at a public Session unless the arbitrators
decide that the award is to remain sceret (Articles 28 and 29
of Section I), The award must be based on law, unless the
parties have authorized the arbitrators to decide eX aesqud
et bono (Artiele 30). This too Seems to me completely
acceptable. Sinece good faith nowadays plays such a large
part in law, the difference between one system and the
other has been reduczd to a difference of degree. Many
of the disputes to be settled under these Rules will turn
o the question of what obligations are inherent in 2 con-
tract concludzed between a government and a private enterprise,
As far as business interests are concerned. it seems to
me even gquestionable whether it should be their endeavour
to have the arbitraticn clauzec in their contracts so worded
as to authorize the arbitrators te sstablish these obliga-
tions on an equitable basis. A ruling on the basis of law,
including the good faith which is 2 necessary adjunct thereto,
Seems to me to be at least equally desirable,

The foregoing is intended to bes nu more than a first
introduction and in no sense an exhaustive discussion of
the Rules which have just been accepted Oy the Permanent
Court of Arbitration for the settlement of disputes between
a 3tate and # private party. My own assessment of these
Rules is that they offer an interesting possibility for
the settlement of disputes particularly for our major
international coneerns. which could stand them in particu-
larly good stezd in the ¢ase of transactions with under-
developed territories, N. Corecast can be made as to how
those territories will react to these Rules. The Permanent
Court of /Arbitratiuvn has clearly approached the matter
with the utmost caution: I have in mind particularly the
vrocedure for appointing arbitrators. which as a matter of
principle does not seek to force the issue, and the intro-
duction of conciliation into these Rules. The Rules are
so worded, morecver, as to allew the partic- very opportunity
of adapting them to the specisl circumstanccs of each case.
All in all. as a Dutchman one can only rejoice at this
initiative by the Permanent Court of Arbitration, which
has opened up 2 new field of activities for the Cuurt.

Professor P. SANDERS.

(Translated from "Arbitrale Rechtsprask , May 1962, No. 497)



