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These lotes refloct suggostions made at the Congress which are not already
incorporated in the Lgport of the Seoretary Genersl,

Daxg Je of the Introduction could better be followed by & paragraph
explaining the function of the sppointing Authority. This now comes under
5 oub (a)e

Pare 4 otarte with the basic arbitrution calause, This ie however not
recommended, we therefore better put into the foreground the full recommended
clause as now dealt with under 5 and €, Only ut the end should be said that
the Hules also could e made applicable Ly simple reference to the Uncitrel
Arbitration lules, Thiec however is certainly not recommended (see now para

2 under 4)e

The discuscions leawrned that, for clarification and avoiding mdsunderstandings,
the Introduction will neod some re-writing from puara 4 to the end,

Ariicle 1
& Srochos suggests parg 2 to be read simply as follows:
as “Agrecnent in writing" includes an exclunge of letters
or of telegramms or telexes,

bs e also suggests to redraft Comsentery 2 as follows:

ds Dazg 2 wmukes it clear that the Uncitral Hules may be
mude applicable to arbitration clauses or agreemente
oM

_ %o which a Covernment, Ltate agency of ltate Organizator ic
& partye Article 11 of the Uenevu Convention recognises elces

lils explanation for the modification is the following:

"Ihe present text of para )} (Commentary) gives the mistaken impression
that article 1, para 2 recognizes the right of "legal persons of
public law" to conclude valid arbitration sgreesontu, The Hules
_ can of course do noy such thing although a Convention may, The word
"alpo™ in the second sentence chould therefore be deleted und the
first sentence be reworded as suggesteds)
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dxticle 2.
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It hao boen suggested to wdd to gaye 1

“In the latter cuse thoy may neverthelecs choooe an arbitrel
ingtitution s appointing authority,”

It has aloo been suggested (on several ococcasions) that Uovernments
mummwmuumxwththm
&w«mum_wwm-mmw
Arbitretion fules or, ao the case my be, to function as Appointing
authority, Thio in order to wvoid refusal when it comes to the point,

Unoitrel should thon publish this liut,

lote Ve mentioned this posaibility elreedy for the Appointing
iuthority in aArticle 6, para 2 under (a)es See cleo Commentary 2
en this Article.

asticle o
The words " and counterclain™ at the end of paye | should bo deleted,

Thic article aleo applios to & statenent of defonse without counterclaium,

artigle &

&

It is suggosted 0 read pare 12
If & cole arbitrator io to be appointed by ga supoiutine
SURhOTEtY o o v o 4 @
ihis, to make it clear that the perties themcolves are free, Criginally
we had here "unlese the parties otherwise agree", This has been deemed
covered now by our addition to article 1, pars | (at the end), Discussions
at the Congress showed that this addition is generelly overlocked.

At the end of pers 2 under ¢ (page 17) Broches suggests to add the words
"gt the request of the claimunt™:

(g) the appointing authority designated gt the request of the
Slaimnt by the Secretwry Uenerul of the Permanent Court of

Arbitration at the llague.
loltamunn sugpeste 0 etart pars 2 under o, withs

the appointing suthority from a couatry ¢




This would then be & guideline for the Secretary Ceneral,
It ic however also & restriction on the freedom of the Secretary Gemeral
of the Permanent Courteof aArbitration,

artigle ]

The sume cuggestion as for pare 1 of article ¢ ie repeated here for pars 2o
/mucmmubnnm.mmammosmxg.

artigle
s Comsentary 1 on goyg ] chould reads
vpars | epplies the rule as to the wrditrator's impertiality
and independence to every arbitrator, including the arbitrutor
sppodnted by $he other purty when three arbitrators are to be appointed”

It was obsorved that challenge of your cwn arbitrator should be excluded.

by It wes aloo muggested to clarify in the commentary that “past ties”
do not matter,

Axtigle 11

It hoo boen aoked whethier this article should not include the (rather exoeptional,
cose that an arbitrator has boen successfully chellenged during the course

of arbitration proceedinge (when circumstunces for challenge becase only known

at & latax otage).

axtiole 34
B It was ouggoested to wse the term

gegt of arbitration

B It was aleo sugpested to state at the end of para 3
e o & « 4% any place they dees goproprigte

licte “convenient” might be & see-side resort!

s Pinally it wus cuggested that guidelines should be included for arbitrutors
when they would have to designate the seat of arbitration,



Article 10
&s Vvhen the arbitrators acoept the plea the arbitration proceedings

will not be coantinued, In this case their ruling on the preliminary
guestion ie final, Parg J should further be studled.

by In the fourth line of the guotation under | of the Commentary the word
"jurisdiction” should be replaced by "competence", This indeed is &
typographical error. The Nashington Counvention uses the terms jurioe
diction and competence as eimilar, In my opinion this is right, but
Dunchee de Abranches seems to be of a different opinion,

Ss 'The Commentory 2 should be read at the end:
However, it did not peem necessary for the present Ruleo
t0 deal with objections that the arbitrators have exceoded
their terms of reference (wee Article 17 first sentence after
the semicolon), The consequences of exceeding the terms of
reference are deslt with by the arbitration law, applicable
t0 the arbitral proceedings and are not & subject to be
regulated in the Hules.

Axticle 1D
2s 'The leading should reads
Zurtber written statepents
Zurthor evidence

by Pare g could reads
3¢ At any time during the arbitral proceedings the
arbitrators may require the parties to produce
supplementary documente or exhibite gr to present

Sther relevent evidence within such a peried as they
shall determine,

5/



by JParg 2 could reads
2¢ If witnesses are to be heard, them as g rule at
least 15 days Hefore ¢ « o o o

Sy, It was also ouggested to require a brief outline of what
& witnese could testify. Ia my opinion this is not advissble.

4, On the other hand it soems advisable to make a veparate
paregraph of the last seantence of pars 4. This would then becomes

2s Arbitretors are free to determine the manner in which
witnossen are interrogated,

This then should as well be commented weparatell,

article 20

Gs It has been suggested to add to this Article that the plase wliere
tho averd has been rendered should be stated in the award,

bs On purpose no time limit for the rendering of the award bas been
provided for, This is left to the prudence of the arbitrators.
Under reference to Italian Arbitration Lew, under which arbitrators
shall render their award within 90 days,after their appointment unless
the parties have disposed otherwise, it ic suggested that the Hules
should contain an express provision on the subject, This could be,
under the system adopted Ly our Rules according to which the arbitrators
are masiers of the proceodings, something likes
Arbitrators shall render their award in dus times, mot
exceoding as a rle, six months efter the constitution of the
arbitral tribunale Arbitretors are authorized to exceed this
period if, for a proper conduot of the case, they deem this
NICessary .
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article 2]
gs This article oould be clarified when draffed as follows:

1¢ The arbitretors shall apply the municipal law (in Premchs
la loi interne”) expressly designated by the parties as
applicable to their contract and, fuiling such designation
by the parties, the municipal law that the arbitratore
deen applicables

2¢ The arbitrators ahall decide ex asquo of bono etce
(unchanged)

3¢ In gither ogve the arbitretor ghell give offect 1o the terms
of the contract and sny spplicable usages of trade,

Commentary (pe 20)

2¢ FZaxa 1 of the present article deals with arbitrations according
to the rules of lawe LUtce, otcee

3« Para 2  (unchanged)

4e Para 2 provides that in either cage, whether the arbiirstors are to
decide according to the rules of law or as "amiables compositeurs”,
thay shall give effect to the terme of the contract and any applicable
usage of the trades In indernational arbitrations for which these Eules
are designed, this corresponds with the intention of the parties.

Azticle 21
Bs It was cugmested to extend the enumeration of "gosts" in this Article
with the costo of

= interpretation
- wstenographic record
as mentioned in para 3 of Article 21.

by To ammex to the Rules a schedule of fees, as also suggested, does not
soen practicable,
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Ss It was observed that legal assistance should be regarded as
genarally acceptable, even in gx parte proceedingse Therefore
Article 31 under g should simply read:

2y The compensation for legal assimtence of the
sucoesefull party.

Songlugion

1¢ These Notes sum up the further remarks made during the New Delhi
Uongress (not comtained in the Report), Some of the participants
announced they will come back on a specific point, To give pome
examplest

- Zroghes d4d not agree with the exclusion of the dissemting ovinion
in art, 26, lio wes of opinion this was useful for the quality of the

award; the majority of the arbitrators would then be obliged to
give better reasons, Personally I do not share this view, In
practice an srbitretor, nominated by o party, msy feel obliged
towards that party in case that party is going to locse, to
write such an opinion in order to save hic own position, 4 note
from Broches may be expecteds

- Jergins (ICC) expressed his intention to write to me on the subject
of the amizble compositour and the applicable laws

2 These Notes will need to be supplemented later oms As comments will
gradnally come in from our widespread consultations, it may perhaps
be advisable to catalogue them pro Article as do these lotes on
liew Delhi,

Schiedam, January 14, 1975



