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Jugortence of the Plage of irbitrgtion -
M-’"u )

Two aspecte should be distinguisheds

- tho procedural aspect, the appliceble arbitration law;
- the meterial aspect, the law applicsble to the substance of the dispute,

It in gemorally sccepied that the place of arbitretion determines the spplicable
arbitration law, According to the lew York Comvention the arbitrel procedure
mist "“failing agreement of the parties” be in conformity with “the law of the
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The applicsble arbitration law may interfere during the course of the wrbitratioms
- sopistance of the Court when arbitrators must be appointed and the parties
have not regulated the appointmsnieprocedure completelys
- ohallenge of arbitratore;
_ hulesof erbitration institutions usally contain a regulation

of the challenge=provedurs to Do followed when one 2f the arbitrators
is revokod, The decision on the clallenge taken by o meutral Shird
party, as provided in the lules, is however subject to revision of
the Court in those countrien where the arbitration lew gives exclusive
Jurisdiotion to the Court in matiers of challenge.

- ocompelling witnescee to appear before arbitraiors;

- mtmxmmummmwwcmmmm).

an dmportant gepect of the applicable arbitration law in the cetiing aslde of the
avard after en eward lae been rendered, lhe ground for setting cside wro those
contained in the applicable arbitration law, Accosding to the lNew York Convention
thie is the law “of the country in which the swurd was made" (Arte V, parae 1 underg,)

T award will be mude in the country "where the arbitration tock place"s The renm
dering of the award forus part of the arbitrel procedure, hien g, refors to the
couniry "where the wesd was mede”, it does not refer to another law Uun the
arbitration law of the country "where the arbitretion took place” (1)e

(n 2;1;«. les Heoht der internstionalen Lohiedsgerichtbarkeit (1975) nos.236



A gpecial sapect is the enforcement of the award, Laforcement mey talko place in
the country where the auaxd wac mades It may also Do another country, Crounds for
refusal of enforcoment « to be distinguished from the metting cside of the anrd -
are cummed up in Article II of the New York Convention,

Laforcement way be greatly faoilitated when the enforcement taices place in the
country swhere the awerd hae boen made (its howe country) and not in a foreign
oguntiry,

3¢ Lome ccuntrien take the view that the plece of arbitrstion iv ales o decieive
faclor in the determination of the law, applicsble to the substamwe of the dispute,
i his view we find especlally in Inglanl (Russell, Cu Arbitrutica, 1770, pe 54)e

Jome arvitral awarde can be guoted, where the arbitrators regard iho plece of
arbitration an a decisive fector for the determingtion of the appliceble munioipal
lav (Germen and Dutel esarples available),

In the uind of thoge wiw propagate sn sdvence decision on the place of arbitration
the detersination of the law epplicable to the substance of the dispute (a delicate
guestion on which advance asgrecnent of the partiss in prectice is often diffiocult
to achiove) may also play & rOle, They might hope to introduce indirectly, by de
sipnating the place of arbitration, aleo the chodoe of the law appliceble to the
subotonce of the diapute.

. ‘e Artigcle 14
rhat conclusion might be drawm from thene obaervations for the drafting of this
irticle?
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applicable to the arbitral procedure (the arbitration law),

"igrooment of the parties on the place of arbitration or deteruination
by the arbitrators of the plase of arbitration, deteruines the law
appliceble to the arbitral proceedingu, including the deposition of
the awead 4if required by that low and the grounds for suiting aside of
the awaxd",

This could aleo bo mentioned in the comentery, “his conclusion io aleo in accor
dance with the New York Comvention 195L.
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Sy The added parae 5 of Article ¥ io confusing, khen the parties have agreed

upon the place of arbitrstion the awnsrd mist be rendered at that place (

countsy or town), The srbitrators have no freedom to render their amard in
snother country or at any other place than agreed upon by the parties (or
decided hy the arbitrators).

For the torminilogy it might be preferable to stick to the wsual term
"algge of exbitration (lien de 1'arbitrege) instead of gegts I conuot see
any difference between "soat™ and "place",

I cantot seo eny use to introduce "the place where the swesd ie made is the
place where the awwrd ic gelivered¥s What is delivery GXeb than the rendering
of the awesd? lew York Convemtion uses "where the sward is mede", Tho word
"mude™ is in sy opindon the cume ao "rendered”, but I would stick, where
necensary, 0 the terninilogy of the lew York Couvention anl speet of “where
the award wae uade",

5S¢ In view of the above cbearuiions I subudt for diecussion the following text of
Article .
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fubject to these iulep the place of erbitration determines the law applicable

0 the arbitral procstiivgn, including the deposition of the award if required
by such law and the grounds for setting sside of the amurd,
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or city agreel upon by the partics. They mey Lear witnesses or holl interim
seetings for ccasultetion suong themselves at any place they doen appropriate
Laving regasd to the exigends of the arbitration,

e arbitrators ey woet at any place they deem appropriate for the inspection
of goods, other properiy or documents, ihe purties shell be given sufficient
notice to enable them to be prepent at such inspeciion,

The avard shall be made at the place of arbitration,



