Fees of the arbitrators,

In gd hoc arbitration the fee of the arbitrators is fixed by the
agrbitrators themselves, They ask for deposits on the moment of their
appointment and during the course of the arbitral proceedings they mey
require supplementary deposits from the parties. Finally they may, at
the end of the arbitration and before commnicating their finzl award to
the parties when they can overlook all the work done and the efforis
required from them, ask for a last payment,

Deposits may not only be asked for the fees of the arbitrators but
also for travel expenses or the expenses of an expert designated by the
arbitrators. It is, however, the deposit of the arbitrator's fees that
needs special comsideration, What is the situation when the wrbitrators,
for this purpose, demand excessive deposits?

From the legal point of view we are dealing here with the agieement
between the parties and the arbitrators. This agreement should be dis-
tinguished from the agreement between the parties to submii differences
to arbitration, i.e, the arbitration agreement. The first mentioned
agreement between the parties (Claimant on? respondent) and the arbitrators
leaves the fixation of the salary due to the arbitrators (ome party to
the agreement) in ad hoc arbitration to the decision of onme of the parties
to the agreement, i.e, the arbitrators themselves, They should do this
in acoordance with the rules of good faith, but what if they don't observe
these rules and fix the fees (in practice deposits asked from the parties
in equel amounts) in an excessive way?



£+ Schedule of Fees

The importance of the problem as described under 1, should not be
overestinmated, Normally the arbitratore will not ask for excessive deposits,
In fact we are dealing with an exceptional case.

The desire to have a schedule of fees may be more inspired by the wish
of the parties to an arbitration to have knowledge in advance what the
arbitration will cost than their fear that thh arbitrators, once they are
appointed, will abuse their right to fix the fees.

This wiesh is understandable, but can it be fulfilled? We must also
take into account the interest of the apher party to the “arbitratore-
agreement", i,e, the arbitrators themselves. Can they foresee what amount
of time and work will be asked from them at the moment of their appointment?

The iuportance of the arbitration may be known at that moment: the
amount of the claim and, whem the respondent has delivered his statement of
defence, the amount of the counterwclaim, The time-factor (how my hearings,
how many days of truvelling and consultation between the arbiirators in the
cape of an arbitral tribunel) is however unforeseeable,

In gdministered arbitration the schedule of fees takes ueually only
into account the amount of the claim (and counter—claim, if any)s 7The time-

factor could be taken into account by fixing minimum and maximum rates based
on the amount of the claim, To give an example from the schedule of the I.CeCst

Sum in Dispute Legs
§ 50,000 to § 200,000 0.8 % to 340 %
§ 200,000 to § 600,000 05 % to 2.0 %
§ 600,000 to § 1,500,000 0.3 5% to 1.5 ¢

This gives a large freedom to manouver from about four to five times,
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This "masse de manoeuvre" seems inevitable in order to take account of
different situations like the time-factor already mentionmed i3 the
workeload, Also a possible settlement should be mentioned in this
respect and the moment and the moment (right after the start of the
arbitration proceedings, or at a later ctage, e.gs after a hearing)
when thic settlement is reached,

This large "masse @2 manoeuvre" betweeh the minimum and maximum
i soceptable in adninistered arbitration as & hind , the administrator,
decides on the amount of deposits. But does it give the necessary security
to the parties who want to know what their arbitration is going to cost?

In acainistered arbitration the schedule may be described as giving
wgome indication,sbout the coste of arbitration, The esseniizl point
howewer is the decision on the amount by a third party, the administrator.

Transposed to ad hoc arbitration the schedule could iniroduce "some
indication”, but there would remain the decision to the arbitratore thewm-

selves unless, here also, a third party would be introduced.

However, by introducing a third party, the schedule giving "some
indication" may be regarded as not absolutely negessary, If a third party
iz going to decide, why not give Rlat third party complete freedom?



Under the UNCITRAL arbitration Hules first of zll the Appointing
suthority mey be considered as third party. The A.A, is not always there,
lle may be designated in the arbitration agreement or in the course of
the appointment proceedings. In case the parties cooperate and also the
arbitrators, appointed by bolh sides, agree on the choide of the presiding
arbitrator, there will be no A.A. This would lead to the desigmation
of an A.As only for the sake of fixing the fees of the arbitrators,

Secondly it may be questioned whether an A.4. will be willing %o
accopt this task, For the fixation of the fee the A.A., should be
informed about teh case itself, the work done éds, Consuliation between
the A.A, and the arbitrators will be necessary. Fixing a fee is quite
different from the normzl task of an Asdsy 1.0, appointment of an
arbitrator, The A.A, would assume e more judicial tasic next to ite
sdministrative task (the appointment), Pixing e fee is giving a binding
opinion off the question as to what amount the arbitrators are entitled,



Poggible lntiong

Theoratically the following solutions seem possible,

Ao ve the fixation fee to the arbit
In this case, in magy countries, tlekm would be agpossibility
to go to court in case the arbitrators (exceptionallyll)
would have exaggerated,

Be

After appointment of the sole arbitra.tor or of the arbitrators

of the arbitral tribunal the sole arbitrator or the three arbitrators
(or their cheirman) would sit together with the parties to conclude
an agreement on the deposits, If no agreemdet can be reached, the
appointnent-—would besmll-end—veld, «+ 4 (et e erciion b markagiar,

Co Tiixd Barties,

Ko cculd be the third party? In case the 4.4, would be chosen
(see for possible objections under 3,), this could lead to the
requirenent that the UNCITRAL Arbitration Riles should require
that alwayr an A.As would be designated, Ne UNCITRAL Arbitration
without an advenced designation of an A.A,

Another scluti d bes the ITRAL Secretariat, This would

L AsAs's as mendfoned unddr 3,

2agk of the third party could be:
- only to intervene when arbitratord demend excesséve deposits
= alweys intervene when arbitrators ask forxiw a depoeit,

Although =till other solutions may be thought off, it seems that in principle
a choice should be made betweeb the three mentioned above,
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1eIn their present stage the Rules provide for a fixzstion of the fees of arbitra~

tore by the arbitrators themselves (Article 33, para. 1 under g,). In ad_hoe
arbitration this is customary. The commentary on Article 33 (under 1) ctates
that it may be expected from the arbiirators that they "will aot reasomably in
setting their own fees", This also corresponds with practical experience in

.'e:d._h;_oc arbitratiocns,

The doa:lrsf the parties to have at their disposal a sehedule of fees seems to

be more inspired by their wish to have knowledge in advance what the arbitration
is going to cost than their fear that the arbitrator, once appointed; will abuce
their right %o fix their own fees, This wish is understandable, but can it be
fulfilled?

In gdministered arbitration the schedule of fees takes usuzlly only into account

the amout of the olaim (and counter-claimy, if any), The time factor could be taken
inte account by fixing minimum and meximum rates based on the amount of the claim,
To give an example from the schedule of the I.C.C.:

Sum in Dispute Fees
¢ 50,000 to § 200,000 0,88 to 34,07
§ 200,000 to § 600,000 0.5% to 2407
$ 600,000 to § 14500,000 0u31 to 1457

This gives a large freedom to manceuvre from about four to five times.

This "masse de manoeuvre" seems inevitable in order to take account of different
situations like the time-factor already mentioned and the work-load, Also a
possible settlement should be mentioned in this respect and the moment (right
after the start of the arbitration proceedings, or at a later stage, e.ge after
& hearing) when a sestlement is reached.

In administered arbitration the schedule may be described as giving "some indication"
about the cosis of arbitration, The essential point however im the decision on the
final smount by a third party, the administrator,

Transposed to 2&_@ arbitration s schedule could zlso iniroduce "some indication",
but there would remain the decision by the arbitrators themselves unlees, here also,
a third party would be introduced.



3o Under the UNCITRAL Arbitration Rules first of all the Appointing Authority might
function as third party in order to fix the arbitrators' fees, The A.A. is not
alwvays there, He may be designated in the arbitration agreement or in the course
of the appointment proceedings. In case the parties cooperate and aleo the arbi-
trators, appointed by both sides, agree on the choice of the presiding arbitrator,
there will be no A.Aee This would lead to the designation of an A,A., only for the
sake of fixing the fees of the arbitrators,

Secondly 1% may be questioned whether an A.A., will be willing to accept thie task,
For the fixation of the fee the A.A. should be informed sbout the cass itself,

the work done etcs., Consultation between the A.As and the arbitrators will become
necessary, Fixing o fee is guite different from the normal task of an A.d., i.e,
appointment of an arbitrator, The A.A. would assume a more jJudicial task next to
ite administrative task (the appointment), Fixing a fes is giving a binding opinion
of the question as to what amount the arbitrators are entitled.

Thirdly there will certainly be a loss of time before the award can be made in case
the intervention of an A.A. would be incorporated in the Hules for the fixation

of the arbitrators' fees, The A.A, will have to take cognizance of the complete
erbitration file and might wish to consult on the amount of the fees with the
arbitrators,

4o The dicadventeges mentioned under 3 did lead to the abstention of introducing, in
the Rules, a third party (appointing authority or other) for the fixation of the
arbitrators! fees. The more s0 as (a) abuse by the arbitrators of their faculty to
fix their oun feee seegs higdhly unlikely and (b) ae, in case abuse would have
been made, the arbitrators® decision on their own feee could be reviewed in court,

The decision of the arbitrators on the fees due to them, does not constitute an
arbitral award, but is a party-decision to be compared by the fixation of a purchase-
price by one of the parties to the contract, Those decieions have to be in accordance
with the rule of good faith, If obviously conirary to bona fides they can be
reviewsd in court,
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5 The guestion that remains to decide is, whether a publication of a schedule of

Ge

foes, the fees themselves to be determined by the arbitrators, serves a useful
purposes The example given above shows a great "masse de manceuvre: the maximuam
differns 4 to 5 times from the minimum, This seeme inevitable as the work to be done
cannot ba foreseen,

At the beginning of the arbitration only the amount of the claimmy be known(and
even this might not always be the case as the value of the claim cannot be expressed
in a currency)s This amount is to be inoreased by the amount of the counter-claim
(when introduced with the statement of defence and if also the value of this claim
can be estimated in currency). At the uatmost the schedule would give an "indication"
of minimum and maximum feess

The absolute figures of the schedule may need, from time to time, %o be adapted
to changed monetary circumstances, In case inflation continues the maximun fee of
§ 3,000 for a claim of § 100.000_m1§ht sven become unacceptable, How should
amenaments bs made? Would indieation be possible?

It therefore seems doubiful whether the publication of a schedule of fees is to
be recommended at all,

For all these reasons the Rules preferred to leave the fixation of the arbitrators'
fess t0 the arbitrators themselves, If the parties have faith in the persons they
entrust to decide on the subject matter of their diespute it does not seem unreason-
able to trust them as well when it comes to the fixation of their own fees.

Introducing a third party into the Rules for the fixation of the arbitrators' fees
seems not recommendable for the reasons explained under 3 and not necessary in view
of the arbitral practice where sbuse by the arbitrators is practically unknown,
Moreover, when exzeptionally this wéuld ocour, the courts will be able to review
their decision (see under 4).

A schedule of fees would hardly géve any guarantee agsinst the theorciical possibi-
lity of abuse by arbitrators as it necessarily must leave a great "masse de manoceuvrd
On the other hand, a schedule gives almost, for the same reason, nc indication of
what the parties actually will have to pay to the arbitrators (see under 5).
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A schedule of fees hae its meaning in sdmindstered arbitration where the
schedule is applied by a third party, the administrator (am arbitration
institute or arbitration association), In ad hoc arbitration, for which the

{ ] U!TCITRAL Rules are drafted, no such schedules exist,
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