A AMERICAN ARBITRATION ASSOCIATION 140 WEST 51 STREET, NEW YORK, N.Y. 10020

A_ A (212) 977-2084

PONALD B, STRAUS August 16 - 19?6
Pregtdent
Rasagrch Institute

Prof. Dr. Pieter Sanders
Burg Knappertlaan, 134
Schiedam, Netherlands

Dear Pieter:

As requested, I am returning those pages on which I
made comments in the margin. I hope you will find them
useful.

I hope you will give special consideration to my
strongly held view that in most cases the place of arbi-
tration and the place of Eﬁe_gppginfing authority will be
the same. I BEI?eGE'that most of the considerations for
selecting the AA will also apply to the place of arbitra-
tion. It is also probable that an effective AA will be
available in most places selected for arbitration. The
services of the AA will also be more easily provided if
the arbitration is held in or near its offices. It will
certainly be our advice at the AAA to make Ethe locale of
arbitration and the place of the AA coincide unless there
are strong reasons to do otherwise.

While the few pages that are enclosed contain some
. critical suggestions, let me close this letter by compli-
menting you on the commentary as a whole. It is a most use-
ful document. My only worry is that it is too personal a
document and undoubtedly contains interpretations on which
others will differ. For this reason,, perhaps the second
aragraph of Section 24 should be placed up front as the

first paragraph.

With best regards,

P [Zhe

Donald B. Straus
DBS:mt
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COMMENTARY

UNCITRAL ARBITRATION RULES

Prof. Pieter Sanders X

History

The United Nations Commission on International Trade Law (UNCITRAL)
has adopted the UNCITRAL Arbitration Rules on April 28, 1976 after
nineteen sessions of debate in a Committee of the whole and three
Plenary sessions. A first draft of these Rules has been prepared

by the Secretariat in consultation with the author in 1974. This first
draft has been reproduced in U.N. Document A/CN.9/97 of November 4,

1974 and was circulated as preliminary draft to the regional commissions

of the United Nations and to some 75 centres of international commercial
arbitration. This first draft was also considered at the Fifth International
Arbitration Congress held at New Delhi from 7 to 10 January 1975 (1).

The Congress also adopted a resolution by which it encouraged UNCITRAL

to finalize the rules and to make them available for use at the earliest
possible date. The preliminary draft has then, together with the comments
and replies received, been placed before the Eight Session of UNCITRAL,

held in Geneva from 1 - 17 April 1975, for consideration. It was a

general debate on the preliminary draft as a whole. The Secretariat

was requested to prepare, in the light of this debate, a revised draft.

2 This Commentary has been written in consultation with the following
members of ICCA (International Council for Commercial Arbitration)
who participated in the Ninth Session of UNCITRAL (United Nations
Commission on International Trade Law) held in New York from April 12
to April 28, 1976 at U.N. Headquarters:

Martin Domke (ICC)

Howard M. Holtzmann (USA)

Sergei Lebedev (USSR)

Werner Melis (Austria)

Donald B. Straus (ICCA and |-ACAC)
Heinz Strohbach (G.D.R.)

(1) See the report of this Congress by N.Krishnamurthi in Yearbook 1976,p,229




/- that the parties

2.3

2.4

For this reason the Rules introduce the assistance of an-

Yappointing authority', an institution or person, who takes care of

the failing appointment. This invention of the appointing authority
has also been used by the Rules on two other occasions: the challenge
of an arbitrator and in connection with the fixation of the arbitrators'

fees. The "appointing authority' constitutes an essential element in
An Cadd, |F Besired by the foarfi€ly

the functioning of the UNCITRAL Arbitration Rule%. It is therefore, wnintul

Pl il |

in my opinion, highly advisable /  designate the appointing authority ®see
already at the time they conclude their arbitration agreement.

dd e irirsid
For all practical reasons the name of the institution or the person, /i
who will function as appointing authority, should already be contained

in the arbitration clause or separate arbitration agreement.

Previous drafts of the Rules mentioned that the Rules were prepared for
optional use in ad hoc arbitrations relating to international trade.

The Rules, in their final version, are still optional. It entirely depends
on the parties whether they want the disputes, arising out of their
contract, to be settled in accordance with the UNCITRAL Arbitration Rules.
However, the reference to ' ad hoc' arbitrations and the limitation to
arbitrations relating to international trade have disappeared. There

were good reasons for doing so.

.The words "ad hoc'' are confusing and certainly not readily understood

by the business world for which the Rules are destined. 'Ad hoc arbi-
tration' is normally used as opposed to "institutional arbitration'.

The UNCITRAL arbitration can indeed not be regarded as institutional.

As just explained no central administration of the Rules has been provided
for. On the other hand the Rules do not exclude the assistance of

existing arbitration institutes. On the contrary it is expected that

in most cases these institutions will be designated as appointing authority
although the parties may appoint any other institution or person instead.
It was therefore deemed advisable to make no reference at all to '‘ad hoc'
in order to avoid any impression as if arbitration institutes would be

excluded and would play no réle in the functioning of UNCITRAL arbitrations
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In case the parties have agreedon the number of arbitrators, according

to Article 5, three arbitrators shall be appointed unless within 15
days after receipt by the respondent of the notice of arbitration the

parties agree that there shall only be one arbitrator.

4.7. Also the place of arbitration (town or country) may be added. Different

opinions exist about the usefulness of such a fixation already in the

arbitral clause, without knowing what the dispute is alike. It may at that time
be difficult to decide where the arbitration, in view of the circum-

stances of the case, could best be he]éﬁ The Rules are careful in their
wording. All four additions are preceded by the words ""Parties may wish

to consider adding''. This is more a reminder than a recommendation.

Article 16 provides that, unless the parties have agreed upon the
place where the arbitration is to be held (which they may also do when
the dispute has arisen) such place shall be determined by the arbitrators

"having regard to the circumstances of the case''.
g g

¥ | will deal with the place of arbitration in greater detail later on.
The remarks made here, in connection with a possible addition to the

arbitral clause, are only of a preliminary character.

L.8. A decision about the Ianguage(s) to be used in arbitral proceedings
. is seldom found in arbitration agreements. |t may however be a useful

data to be known when arbitrators must be appointed.

When the parties have not settled this point the arbitral tribunal
“"oromptly after its appointment' determifis the Ianguage(s) to be used
in the arbitral proceedings (Article 17). In arbitration practice this
may give rise to rather delicate discussions between the arbitrators
which could be avoided when the parties themselves have settled this

question beforehand.
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9.2. The arbitrators may combine their communication to the parties of the

time periods, dealt with under 9.1, with a request for a deposit for costs.

However, they may also do this at a later stage when they are better

informed about the case.

Article 41, para. 1, the last article of the Rules, entitles the arbitral

tribunal to request, on its establishment already, from each party an equal
amount as an advance for the fees of arbitrators and their expected travel
and other expenses. They may also request a deposit for "'expert advice and
other assistance''. The latter may include secretariat help. A deposit
for expert advice will rarely be requested already at the beginning of
arbitral proceedings. At this stage it can hardly be foreseen whether

. expert advice is needed. So initially the deposit may be confined to
the element of costs mentioned under a and b of Article 38. A request
for a deposit for expert advice, mentioned under ¢, may come later.

Paragraph 2 of Article 41 provides that, during the course of arbitral

proceedings supplementary deposits may be requested (see for an example 13.3).

According to Paragraph 3 the arbitrators should, when fixing the amount

"= for deposits, consult with the A.A.if such an appointing authority has
been agreed upon by the parties or has been designated by the Secretary
General of the Permanent Court of Arbitration. This consultation is however
subject to a request by one of the parties and to the consent of the A.A.
to perform this function. If so, the arbitrators submit the amount they
. intend to request for deposit to the A.A. 'which may make any comments
to the arbitral tribunal which it deems appropriate concerning the amount
of such deposits and supplementary deposits''. The final decision therefore
remains with the arbitral tribunal. However, the Rules provided for this
intervention of the A.A., in consultative capacity, as a certain safety-
valve against excessive demands. A similar regulation we will find with
: regard to the final fixation of the arbitrator's fees (see 23.3).
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10.3.

10.4,

-30_

A third and perhaps te most important consequence of the determination
of the place of arbitration according to the New York Convention 1958
we find under e: refusal of recognition and enforcement may take place
when the award has not yet become binding on the parties or has been
set aside or suspended by a competent authority of the country in which
the award was made. The binding force of the arbitral award will be
decided under the law of the place of arbitration. The setting aside
procedure should take place in the country where the award was made and

under the arbitration law of that country.

When determining the place of arbitration and in doing so, determining

the place where the award must be made, the arbitrators should take into
account "the circumstances of the case'. This not only refers to practical
considerations in connection with the arbitral proceedings like least
possible displacement of parties, witnesses and arbitrators, but also,

in my opinion, the legal consequences just mentioned under 10.2 and more
especially the recognition and enforcement of the award. If the parties
do not want to leave this to the arbitrators, they should determine the

place of arbitration themselves taking into account the same considerations.
Asam F T mogs CSJr), The place & e HA anl) 5 [le
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Article 16, in its paras 2 and 3, regulates some details. It is up to the

arbitrators to determine the locale of arbitration, within the country
or town agreed upon by the parties, where the hearings will be held.
A neutral locale is to be preferred in spite of a perhaps more convenient
of fer to hold hqarqus at the ofjicgrof one of‘the parEues or’one of the

Gee ) My Q) ¢ O suileiie face
party- apponnted arbltrators The arbitral tribunal may however hear witnesses
at any place, if it is more practical to have the mountain coming to
Mohammed than to make a considerable number of witnesses travel to the place
of arbitration and make their appearance more uncertain. The arbitral
tribunal may also hold meetings for consultation amongst its members at any
place it deems appropriate. The words '‘having regard to the circumstances
of the arbitration' have been added to avoid choice of nice meeting places
like the Riviera or the Bahamas having no relationship whatsoever with the
arbitration or the domicile of arbitrators, For the inspection of goods,
other property or documents the arbitrators may meet at any appropriate place.

The parties should however be given sufficient notice in order to .enable
them to be present at such inspection.
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when we compare this with Article VIl of the Geneva Convention 1961

we find a slight but not insignificant difference. At the end of para. |
of this article it is stated that

ithe arbitrators shall take account of the terms of the
contract and trade usages'

Here contract and trade usages are placed on the same footing.

ParagraEh 3 makes a distinction. The decision must be made '"'in accordance

with'' the contract, whilst trade usages must be ''taken into account''.

This distinction, after long discussions, has been made on purpose. |t

underlines the importance of the contract and the provisions stipulated

therein. If the contract is clear, trade usages cannot justify a deviation
. from the contract. The contract ranks first. This, in my experience,

corresponds with arbitration practice. Arbitrators let the contract,

if clear, prevail even when they deal with an arbitration under Rules - like

those of the International Chamber of Commerce - which repeat the clause

of the Geneva Convention (see article 13, para 5 of the ICC-Rules, Yearbook

1976 p. 162). In arbitral practice the difference between the two formulas,

analysed here, may therefore hardly exist.

Lan b AYCE The actual wording has been also supported by reference to the different
nature of contract and trade usages. Evidentiary proof of the contract is

L ?“;{ 4 e oF often uncontested, while proof of trade usages, if not codified, may be more
Jebsic Pde

clear 1hef 2?P complex. On the other hand it was also observed that the different phrasing
'Hﬁjaiqé:u:f did not intend to interfere with national laws which give contract and
f‘u:_;”;”;; usage equal importance.
he P
f“’ff 19. Award on agreed terms
Ve F
Igj{ Q&Tn“ 19.1. Before the award is made and in fact during several stages of the arbitral
iniij ;isb&f?:fgji proceedings the parties may agree on a settlement of the dispute. According
" ﬁ;ﬁwirn};;::‘ to Article 34, para. 1 this may lead to two different happy ends. Either
f:t::i qua,qi:f the arbitral tribunal issues an order for the termination of the proceedings
ﬁm,.¢duh' fti or the arbitral tribunal records the settlement in the form of an arbitral
nol fnhﬁlzai’; award on agreed terms. In this no, 19 | will only deal with the latter

matllers:
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23.3. Paragraph 4 of Article 39 introduces the possibility of consultation

with an A.A. on the subject of the arbitrators' fees, if such an
authority has been agreed upon by the parties or has been designated

by the Secretary General during the course of arbitral proceedings.

A party may request the arbitrators to consult this A.A. and, if the A.A.
consents to perform this function, the arbitrators should fix their fees

only "after consultation with the appointing authority''.

This means that the arbitrators should first of all consult among them-
selves which fee they deem appropriate under the circumstances of the case.
This amount and in view of Article 38 under a also its appropriation

. to each arbitrator individually, should then be submitted as proposal to
the A.A., '"which may make any comment it deems appropriate to the arbitra-

tors concerning the fees''.

The proposal should therefore be motivated and explain the reasons which
lead to the proposed amounts. The A.A. may even, in my opinion, request
the arbitrators to submit to it the whole file of the case in order to
enable the A.A. to make sensible comments., Upon receipt of these comments
the arbitrators may have to consult among themselves again before

finally fixing the amount of their fees if some critical comments have

 Ausegree been made,
with Thai
r¢m"f“rh;i:;}, ﬁll_gbjs seems a rather cumbersome procedure, which may cause a considerable
sl & loss of time before the arbitrators can rénder their award. It should
palby ;tf“il{rA be noted that this procedure has been made subject to the ''cases referred
ﬁii fvtjpxag to in paragraphs 2 and 3''. The procedure therefore only applies when
;;r,q butt if (1) a party so requests and{(ﬁ) an A.A. has been agreed upon by the parties
"““f*'izt* ‘ or has been designated by the Secretary General and (3)) this A.A. has issued
J:Zj; J;m;ﬂ”‘w a 52§éddré'3?ufées or, on request of a party, has furnished a statement
ot W s ; » setting forth the basis for establishing fees it customarily follows and
AT *ini&l "~ (4) this A.A. accepts to function in a consultative capacity with regard

to the fees of arbitrators,
f1eJ -
veg FCe) bPing charirl by Arsi bral b



