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LETTER OF TRANSMITTAL

Tue Wuire Housg, April 24, 1968,
T the Senate of the United Statos:

With o view to receiving the advice and consent of the Senate to
accession, I transmit herewith the Convention on the Recognition am
Eunforcement of Foreign Arbitral Awards, adopted at New York on
June 10, 1958,

The provisions of the convention are explained in the report of the
Secretary of State and in an accompanying memorandum transiit ted
herewith. The convention will facilitate the recornition and enforee-
ment by foreign courts of arbitral wwards eranted in the United Stiures
as well as similar action by our conrts with vespect to foreion arbiral
awnrds,

Thirty-three countries are parties to this eonvention meluding sueh
nations with which the United States has i jor trading relution- us
France, Germany, India, Japan. the Netherlands amid the Philippines.
We have been informed that the United Kingdom is tuking steps to
accede to the convention, Experience under the convention his estah-
lished that it eontributes in many ways to the promotion of inger-
national trade and investiment. For exwmple, it provides sreater
(lexibility for the arranging of bisiness transactions abrowd AL sinplities
the enforcetment of foreien arbiteal awards: it gives nmuore hindine effoet
tonwards and standardizes enforcement procedures: and it strenuthiens
the coneept of safecuarding private riehits in foreien transacetions.

Chanees in Title 9 (Avbitration) of the United Stafes Clode will he
required before the United States becoimnes a party to the convention.
The United States instrument of aceession to the convention will he
executed only after the necessury legislation is enyeted.

There is substentinl <upport” for United States wegession’ 1 tliie
conyvention among members of the husiness COIMTUNILY. concerned
with internationgl trade. Both the Atericen Bur Assoviation anud e
Ameriean Arbitration Association SUPPOEL decession. T eeeommesd
thatt the Senate give its advice and consent 1o pecessing subject to twao
declarations for which provision is nde in the convention, ln the
first, the United States would deelare thit it will apply the convertion
to the recognifion and enforcement of wwspds tade only in the
tervitory of anothier Conteaeting State. Ty the second, the Upited
States would declare that it will npply the convention only to differ-
Glees ;!.I'i-lill}_" out of ]l"}::l| I‘l‘]::.linllship-. whether I'!lllll'i!l'l;litl (T G T
which are cousidered us commercial npder the Federal low of tlie
LTnited States, _

Lyxpox B. Jonxsos.

(Enelosures: (1) Report of the Secvetury of State: (2) Convention
on the Recognition and Enforcement of Arbitral Awards.)
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LETTER OF SUBMITTAL -

DEPARTMENT OF STATE,
Washington, April 13, 1968,
The PresipeENT,
The White House.

Tare Presipext: | have the honor to submit to you the Conven-
tion on the Recognition and Enforcement of Foreign Arbitral Awards,
adopted at New York on June 10, 1958, and to recommend that it he
transmitted to the Senate forits advice and consent (o necession.

As its title suggests, the convention applies to the recognition and
enforcement of fnlﬂlrn nrbitral awards; it also deals with the recogni-
tion of agreements to arbitrate. A memorandum prepared in the
De;mtlmenl of State, which deals in some detail with each of the six-
teen articles « ompr ising the convention, is ene Josed.

The convention was formulated at the United Nations Clonference
on Commercial Arbitration held in New York from May 20 to June
10, 1955, in which the United States und 44 other states participated.
The convention was signed on behall of 26 states, but it was not signed
for the United States, Thirty-three conntries including major trading
nations have hecome parties to the eonvention. The countries are
listed in the attached status report alone with a rveference to the de-
clarations made in connection with ratifications,

The U.S. delegation to the conference recommended against signa-
ture of the convention. But during the past several years there has
been an inereasing support —both within and without the Govern-
ment —for .S, aceession.

On September 1. 1960, the Honse of Delegates of the American
Bar Association, following a unanimous recommendation by its
Bowrd of Governors, adopted two recommendations made by the
Seetion of International and Comparative Law: (1) that the eonven-
tion be ratified by the United States and (2) that the Federal Arhi-
tration Act and the Judicial Code be appropriately amended to bring
domestic law into conformity with the obligations the United Stutes
would assume if it acceded. A copy of the assoeiation's resolution is
enclosed.

Nine letters written in late 1958 and early 1950 from prominent
individuals concerned with foreign trade to Nr. Clifford J. Hynning,
chairman of the American Bar Association Committee on Interna-
tional Unification of Private Law, set forth advantages that would
be obtained for the United States by accession to the convention.
Copies of those letters are enclosed.

There is also enclosed a copy of a letter of Nuarch 1, 1966, [rom
Mr. Donald B. Strans, |JIP-it|PI1t of the American Arbitration Associa-
tion, to the Secretary of State. In his official eapacity as president of
the association, and on behall of its board of directors, Mr. Straus
urges that the Seeretary give this matter his strong endorsement and
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use his good offices to secure early approval by the Senate. He <tates
that there is a growing need for arbitration by those engaged in
international trade and that the Arbitration Association alone han-
dled some 8,000 commercial arbitvation eases in the United States in
1965, The associution has also made available to the Department a
copy of a resolution passed by its executive council on Jannary 10,
1967, supporting accession, and a List of distinguished husinessmen,
bankers, attorneys, and brokers who ave now supporting aceessiot.
Both documents are attached.

These recommendations for U.S. wecession to the convention
recognize the continually increasing importance of arbiteation as an
ellicient, expeditions. and imexpensive means of resolving disputes
that wrise between private parties in careying on international com-
merce, They also underline the importance which (e convention lins
assimed 1 dnsuring the carrving out of arbiteation awards in cuases
invelving persons of different nationality.

The convention, of course, applies only to wrbitral awards in cases
where the persons concerned have voluntanly aceepted arbitration.
Article 11 specifieally requires a written agreement under which the
parties have undertaken to submit differences to arbiteation. Article
V ocontains gnarantees in the nature of due process which msure thit
i party against whom an nward is songht to be enforced may raise
among others such issues as the invalidity ol the agreement to arhi-
trate, lack of proper natice of the sebitration and mability to present
his ease before the arbitral body. Article Vo also would permit w conrt
i the United States to refitse recognition or enforcement of an arbitral
award us contrary to the public policy of the United States. These
and uoher [H'u\ihinll.‘ |ll'(r\i|_|lf stitbstantial safeguards to American
citizens against any misuse of the arbitration process,

Accession to the convention by the United States was endorsed by
the Secretary of State’s Advisory Comunittee on Private Tnternational
Law at 1ts meeting on February 15, 1966. The Advisory Committee
includes members designated by the American Bar Association, the
American, Law Institute, the American Brandh of the International
Liaw  Assoctation, the Association of American Law Schools, the
American Association for the Comparative Study of Law, the Ameri-
can Society ol International Law, the National Confevence of Cunn-
missioners on Uniform State Laws, the Judicial Conference of the
United States. the Conference of Chief Justices. and the Departient
of Justice.

The Department of Justice recomumends necession to the convention.

The convention permits & State to make declarations at the time
of signature, ratification, or accession with respect to its application.

P:!I'tlgl'at[_lh 3 ol article I of the convention permits a state, on the
basis of reciprocity, to make a decluration that it will apply the
convention fo the recognition and enforcement of awards made
only in the territory of another contracting state. That paragraph
also provides that a state may declare that it will apply the convention
only to differences arising ont of legal relationships, whether con-
tractual or not, which are considered as commercinl under the national
law of the state making such declaration.

I recommend that the U5 accession to the convention be aceom-
panied by the two declurations provided for in paragraph 5 of article 1.
By aceeding to the convention with a declaration requiring reciprocity,
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the United States would not be vequired to recognize and enforce
arbitral awards made in states not parties to the convention or arbitral
awards made in another contracting state with respeet to matters
excluded by that stute or by the United States in its approval of the
convenfion. A declaration limiting application of the convention by
the United States to commereial transactions would be eonsistent witl
the policy expressed in title 9 (arbitration) of the United States Code
(Federal Arbifration Aet). Al the same tune, chanzes in the Federal
Arbitration Aet will be required before the United States becomes a
party to the convention.

In view of the general support for the convention evidenced by
American citizens concerned with international commerce and the
adherence to the convention of o substantial number of countries with
important interests in internationsl teade, it is hoped that the Senate
will give fuvorable consideration to this convention and HPPrOove neeces-
sion thereto by the United States with the two declarations recom-
mended nbove,

Respectfully submitted.

Nicuoras neB. KA1ZENBACH,

(Enclosures: (1) Convention on the Recognition and Enforeement
of Foreien Arvbiteal Awards: (2) memorandumt on the convention
articles; (3) smrus list; (4) American Bar Association resolution;
(5) nine letters of 1955 and 1959 from prominent individuals; (6} letter
of Mareh 1, 1966, from Mr, Strans to Illse Secretary of State; (7) resolu-
tion of Executive Committee of American Avbifration Association;
(8) list of persons favoring ratification.)



UNITED NATIONS CONFERENCE ON INTERNATIONAL
COMMERCIAL ARBITRATION

(United Nations, 1958)

CoxVENTION 0N THE RecoaxiTion AND ENrorceEMENT OF FOREIGN
ArBrrrar AWARDS

Anticle [

I. This Convention shall apply to the recognition and enforcement
of arbitral awards made in the territory of a State other than the
Stute where the recognition und enforcement of such awards are
sought, and avising out of differences between persons, whether
physical or legal. It shall also apply to arbitral awards not considered
us domestic swards in the State where their recognition and enforce-
ment are songht.

2. The term “arbitral awards” shall inelude not only awards made
by arbitrators appointed for each case but also those made by perma-
nent arbiteal bodies to which the parties have submitted.

3. When signing, ratifying or acceding to this Convention, or
notifying extension under article X hereof, any State may on the basis
of reciprocity declare that it will apply the Convention to the recog-
nition and enforcement of awards made only in the territory of an-
other Contracting State. It may also deelare that it will apply the
Convention only to differences arising out of legal relationships,
whether conteactual or not, which are considered as commereial under
the national law of the State making snch declaration,

Article 11

1. Each Contracting State shall recognize an agreement in writing
under which the parties undertake to submit to arbitration all or any
differences which have arisen or which may arise between them in
respect of a defined legul relationship, whether contractual or not,
concerning u subject muatter capable of settlement by arbitration.

2. The term “agreement in writing'' shall include an arbitral clause
in g contract or an arbitration agreement, signed by the parties or
contained in an exchange of letters or telegrams,

3. The court of a Contracting State, when seized of an action in a
matter in respect of which the parties have made an agreement within
the meaning of this article, shall, at the request of one of the parties,
vefer the parties to arbitration, unless it ﬁl_uL‘ fhat the said agreement
is null and void, wwoperative or incapable of being performed.

Article TI1

Each Contracting State shall recognize arbitral awards as binding
and enforce them in accordance with the rules of procedure of the
territory where the award is relied upon, under the conditions laid

(7)
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down in the following articles. There shall not be imposed substan-
tially more onerous conditions or higher fees or charges on the recag-
nition or enforcement of arbitral awards to whicl this Convention
applies than are imposed on the recognition or enforcement of domestie
arbitral awards.

Antiele IV

1. To obtain the recognition and enforcement mentioned in the
preceding article, the party applying for recognition aud eénforcement
shall; at the time of the application, supply:

(@) The duly authenticated original award or a duly certified
copy thereof;

(6) The original agreement referred to in article 1T or a duly
certified copy thereol.

2. I the said award or agreement is not made in an official lanenaoe
of the conntry in which the award is relied upon, the party applying
for recognition and enforcement of the award shall produce o trins-
lation of these documents into such language. The translation shall
be certified by an official or sworn transhor or by a diplomatio or
consular neent.

crtiele ¥V

I, Recognition and enforcement of the awuard may be refused. at
the recquest of the party against whom it is invoked, ouly if that party
hirnishes to the competent anthority where the recoguition wund
enforcement is songht, proof that:

(@) The purties to the agreement referred to in article 11 were.
nnder the law applicable to them, under some ineapacity, or the said
agreement is not valid under the law to which the parties have sub-
Jeeted it or, failing any indieation thereon, under the law of the country
where the award was made: or

(b1 The party against whom the award is invoked was not civen
praper nntice of the appointment of the arbitrator or of the arbitration
proceedings or was otherwise unable 1o present his case; or

(¢) The award deals with a difference not contemplated by or not
Falling within the terms of the submission to arbiteation, orf it contains
decisions on matters beyvond the scape of the submission to arbitra-
tion, provided thut. if the decisions on matters submitted to urbitra-
tion can be separated from those not so submitted, that part of the
award which contains decisions on matters submitted to arbiteation
may he recognized and enforeed : or

() The composition of the arbiteal authority or the aebiteal pro-
cedure was not in accordance with the agreement of the parties, or,
fatling suech agreement, was not in aecordance with the ||:m ol the
vonntry where the arbitration took place; or

(#) The award has not yet become binding on the parties, or has
lieen set aside or suspended by s competent authority of the eountry
i which, or under the law of which, that award was made,

2. Recognition and enforcement of an arbitral award may also be
refused if the competent authority in the country where recosnition
ane enforcement is sought finds that

(@) The subject matter of the difference is not capuble of settlement
by arbitration under the law of that country: or

(b) The recognition or enforcement of the award would be contrary
to the Islllllii' policy of that country,
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Article VI

I an application for the setting aside or suspension of the award
has been made to a competent anthority referred to in article V (1) (¢),
the authority before which the awurd is sought to be relied upon may,
if it considers it proper, adjourn the decision on the enforcement of
the award and may also, on the application of the party eclaiming
enforcement of the award, order the other party to give suitable

secrily,
Artiele VI

1. The provisions of the present Convention shall not affect the
\';'.Iiliii.}' of multilateral or biluteral agreements coneerning the recoe-
nition und enforcement of arbiteal awards entered into by the Con-
teaeting States nor deprive any interested party of any right he may
have to avail himsell of an arbitral award in the manner and to the
extent allowed by the law or the treaties of the country where such
award 1= sought to be relied upon.

2 The Geneva Protocol on Arbitration Clanses of 1923 and the
Geneva Convention on the Execntion of Foreign Arbitral Awards of
1927 shall cense to have effect between Contracting States on their
Becoming bound and to the extent thut they become bound, by this
Clhnvention.

ketiele VI

1. This Convention shall be open nntil 31 December 1958 for
siepature on behalf of any Member of the United Nations and ilso
on behalf of any ofher State which is or hereafter becomes a meinber
of any specialized agency of the United Nations, or which is or here-
alier becomes u purty to the Statute of the International Conrt ol
Justice, or any other State to which an invitation has been addressed
hy the CGieneral Assembly of the United Nations.

9. This Convention shall be vatified and the instrument of ratitica-
tion shall be deposited with the Secretary-General of the United
Nutinus,

Anticle TX

1. This Convention shall be apen for necession to all States referred
o in article VIIT.

2. Accession <hall be effected by the deposit of an nstriment of
accession with the Seeretary-General of the United Nations.

Article X

1. Any State may, af the time of <ignature, ratification or aceession,
declare that this Convention shall extend to all or any of the territories
for the internntional velations of which it is responsible. Such a
declaration shall take effect when the Convention enters info foree
for the State concerned.

2. At any ftime thereafter any <ich extension shall be made by
notification gddressed to the Speretary-General of the United Nations
and shall take effect as from the ninetieth day after the day of receipt
by the Secretary-General of the United Nations of this notifieation. or
as from the date of entry into force of the Convention for the State
concerned, whichever is the luter.
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3. With respect to those territories to which this Convention is not
extended at the time of signature, ratification or sccession, each
State concerned shall consider the possibility of taking the necessary
steps in order to extend the application of this Convention to sne
territories, subject. where necessary for constitutional reasons, to the
consent of the Governments of such territories.

Article X1

In the case of a federal or non-unitary State, the following provisions
shadl apply:

(a) With respect to those articles of this Convention that come
within the legislative jurisdiction of the federal anthority. the obliga-
tions of the federal Government shall to this extent be the same as
those of Contracting States which are not federal States;

(b) With respect to those articles of this Convention that come
within the legislative jurisdiction of constituent states or provinees
which are not, under the constitutional svstem of the federation,
botund to take legislative action, the federal Government shall bring
such articles with o favourable recommendation to the notice of the
appropriate authorities of constituent states or provinces at the
eurliest possible moment;

(o) A federal State Party to this Convention shull, at the request
of any other Contracting State transmitted through the Secretary-
Genersl of the United Nations, supply a statement of the law and
practice of the federation and its constituent units in regard to any
particilar provision of this Convention, showing the estent to whieh
effect has been given to that provision by legislative or other action.

Artiele XI11I

1. This Convention shall come into force on the ninetieth day
following the date of deposit of the third nstrnment of ratification or
HeCession,

2. For each State ratifying or acceeding to this Convention after
the deposit of the third instrument of patification or accession, this
Convention shall enter into foree on the ninetieth day after denosit
by such State of its instrument of ratification or accession.

Article XITT

1. Any Contracting State may denounce this Convention by a
written notification to the Secretary-General of the United Nations.
Dennnciation shall take effect one year after the date of receipt of
the notification by the Secretary-General.

2. Any State which has made a declaration or notification under
article X may, at any time thereafter, by notification to the Secretury-
General of the United Nations, declare that this Convention shall
cease to extend to the territory concerned one year after the date
of the receipt of the notification by the Secretary-General.

3. This Convention shall confinne to be applicable to arbitral
awards in vespect of which recognition or enforcement proceedings
huve been instituted before the denunication takes effect.
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Apticte NIV

A Contracting State shall not be entitled to avail itsell of the
present Convention against other Contracting States except to the
extent that it is itzelf bound to apply the Convention,

Artiele XV

The Secretary-Genernl of the United Nutions shall notify the States
contempluted in article VITE of the following:
() Signatures and ratifications in aceovdance with article VITT;
(h) Accessions in accordance with article X
(¢) Declarvations and notifications under articles I, X and XI;
(/) The date upon which this Clonvention enters into force in
accordunce with article X111

(¢) Denunciations and notifications in accordance with article

B8 i
Aptiele XV/

1. This Convention, of which the Clinese, Enelish, French, Russian
and Spanish texts shall be equally anthentic. shall be deposited i the
archives of the United Nutions.

2. The Secretapy-General of the United Nations shall transmit a
certified copy of this Convention to the States contemplated in
article VLI

For Afghanistan;
For Albanin:
For Aveentinm:

€. Ramos

21 Augnst 1955
Siubject ta the decluration contained in the Final
Act.t

FFor Anstralia:

For Austria:

For the Kingdom of Belzum:
Josern Nisor
A. HermeENT

For Bolivia:

For Brazil:

1T his representative of Argentinamade the following deotasration on heball of his Goverment o colht o
b nrbtedo X anat bor Conpraeting Pty extends the appliestinn of the Cansent lot ta ey itomes which (ali
within the soverdignty of thie Argsnting Republlo, e dglite ofthe Xrgint jie Republle shdl in no woay e
affegtud by thatestension.
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IFor I‘]'Illgul‘in:
A. GuEORGIEY
17 X11 1958
Bulgaria will apply the Convention to recognition

and enforcement of awards made in the territory of
another contracting State. With regard to awards
made in the territory of non-contracting States it
will apply the Convention only to the extent to which
these States wrant veciproeal treatment.

For the Union of Burma:

For the Byelorussian Soviet Sucialist Republic:
I", N, Gryaznov
20 XT1-1958
For Cambodia;

For Canada:
For Cevlon:
M. T. D. KANAKARATNE
! December 30th, 1958
For Chile:

For China:

For Colambin:

For Costa Riea: _
AvBErTo IF. CARAS

For Cuba:

For Czechoslovakia:
Jarosuav PsCoura
October 3, 1958
Czechosloyvakia will apply the Convention te recognition and
enforcement of awards made in the territury of another eon-
tracting State. With recurd to awards made in the territory of
non=contracting States 1t will apply the Convention only to the
extent 1o which these states grant reciprocal treatment.
For Denmark:

For the Dominican Republie:

For Ecuador:
José A. CORREA
Dec 17 1958

El Ecuador, a base de veciprocidad, apheard la
Convencidn al veconocimiento vy a la ejecucion de
spntencius arbitrales dictadas en el tervitorio de otro
Estado Contratante Gnicamente v <6lo cuando tales
sentencigs se hayan pronunciado sobre hiigios surgidos
de relaciones juridicas consideradas comercinles por
el Derecho ecuatoriano -

WL and
RS A DY TR

—_—

# | Trawlation] Betssdor, an n hinaiE Of pelproeity will iwpplys thae
enforiuie b of srbitral nwards made in the tor 1 anothier Cotid kit 2
Docls uiiede with respoct 1o diferences nrisii b peli kLol s Wi oly o
untne Keuadorian law,
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Fl"l' El Hnl\‘alt’]ul'l
M. Rararn Urquis
F.R. Lisva

For Ethiopia:

For the Federation of Malaya:

For Finland:
G. A. GRIPENBERG
Dec. 29th, 1958
For France:
G. Gronrces-Proor
25 Novembre 1958
For the Federal Republic of Germany:
A. Brrow

For Ghanw:
For Greece:
For Guatemala:
For Haiti:
For.the Holy See:
For Honduras:
For Hungary:
For Teeland:
Fuor Illl‘lin:

. K. Davuarany
For Indonesia:
For Tran:
For Traq:
For Ireland:
For Tsrael:

H. Conx
For Ttaly:
For ,-lapnn:

For the Hashemite Kingdom of Jordan:
THABET KHALIDI
For the Republic of Kovea:

For Liaos:

For Lebanon:



Ft'll'
[For
For

.Fl W

For

For
Far
o
[For
For
For

For

Fu "
For
I"l g

o
0y

For

[For
For
For

For
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Liberia:
Libya:
Liechtenstemn:
the Grand Ducliy of Luxembourg:
Greonrcrs HEsBOURG

Lie 11 novembre 1058
Mexico:

Monaco:

Manrcrn Pavvago
L 31/12/58

K[ul‘nt'r‘ul.‘

Nepal:
the Kingdom of the Netherlands:

(. BCHURMANN
New Zealand

Nicuraoin:
the Kingdom of Norway:
Pakistan
K. M. Kasen

30th of December 1958
Panama

Paraguay:

Perit:

the Philippine Republic.
Octuvio [, MaLoLes

The Philippine delecation signs ad referendum this Con-
vention with the reservation that it does so on the hasis
of reciprocity and declares that
apply the Convention to the recognition and enforcement
of awards made only in the ferritory of another Con-
tracting State pursuant to avticle T, paragraph 3, of the

(lonvention.
Poland :
Jacek Macnowski

With reservations as mentioned in article I, par, 3.

Portugal :

Romania:

san Marino;

Saudi Arabin;

the Philippimes will



For Spain:

For the Sudan:

For Sweden :
Acda ROSSEL
Dec. 23, 1958
For Switzerland :
Felix SCHNYDER
20 décembre 1958
For Thailand :

For Tunisia:

For Turkey:

For the Ukrainian Soviet Soecialist. Republie:
P. P. UnovicHENKO
29.X1I.1958
For the Union of South Afriea:

For the Union of Soviet Socialist Republies:
A Al BoBoLeEv
29-XI1-58%
For the United Arab Republie:

For the United Kingdom of Great Britain and Northern Ireland:

For the United States of America:

For Uruguay:

For Venezuela:

For Viet-Nam :

For Yemen:

For Yngnﬁlu\'i:l:

Tix. Poea 15 10~ 2




DISCUSSION OF THE PROVISIONS OF THE CONVENTION ON
THE RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS

The Title

Some backgronnd regarding the title to the Convention on the
Recognition and Enforeement of Foreign Arbitral Awards may be of
interest in connection with the intended scope of its provisions, par-
ticularly since the convention does not contain any preamble.

The ‘title “Convention on the Recognition and Enforcement of
Foreign Arbitral Awuards’ was proposed by an Ad Hoe Committee
established in 1954 by the United Nations Economic and Soeial Conn-
cil to study and report on a draft convention submitted by the Inter-
national Chamber of Commerce. The committee was of the view that
the expression “international srbitral awsrds” used by the Inter-
national Chamber of Commerce normally referred to arbitration
between States. The committee considered that, since the draft
convention does not deal with arbitration between States but with the
recognition and enforcement in one country of erbitral awerds made in
another country, the title “Convention on the Recognition wand
Enforcement of Foreign Arbitral Awards’ more aceurately reflected
the objeet of the convention.

At the time the Ad Hoe Committee made this decision the draft
convention contained no provisions on the recognition of arbitration
agreements.

When the subject of recognition of the validity of arbitral agree-
ments was discussed in the conference, it was suggested that the title
be changed to reflect that addition. In the closing sessions in which
the report of the Drafting Committee of the conference was considered,
various proposals were made for changes in the title. One proposal
was to delete the word “foreign”, since that word did not appear in
the body of the convention. Another proposal was that the words
“arbitral awards in private law’ be used. Another suggestion was thut
the title read “Coonvention on the Recognition and Enforcement of
Certain Arbitral Awards”. It was agreed, however, that the title
should remain “Clonvention on the Recognition and Enforcement of
Foreign Arbitral Awards” as approved by the Drafting Committee,
d‘lrti‘“l"F 1

Paragraph 1 of Article I defines the scope of the convention as
applying to the recognition and enforcement of (1) arbitral awards
made in the territory of & State other than the State where the recog-
nition and enforcement are sought, and arising out of differences
between persons, whether physical or legal; and (b) arbitral awards
not considered as domestic awards in the State where their recogm-
tion and enforeement are sought.

The draft convention proposed by the Ad Hoe Committee and
used ws o basis during the eonference contained only item (1) referred
to in the preceding paragraph. That provision was criticized as

I117)
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placing undue emphasis on the place in which an award was made,
since the place of an award was often fortuitous or artificial. However,
the provision was supported on the ground that it was the place of
arbitration that determined whether an award was foreign. Thus, in
Belgium —a civil law conntry—an award made in Belgium under the
Jaw of a foreign country would be considered a Belgian award, and
an award made in a foreign country under the law of Belgium would
be considered in Belgium to be a foreign award. An award between
two Czech nationals in another country would, however, under Czech
law, be a domestic award. It was because of the desire of the civil
law countries to avoid having to apply the convention to awards
considered under their law to be domestic that item (b) was ineluded
in paragraph 1 of Article I.

he expression “lezal persons” in paragraph 1 is intended to cover
not only corporate bodies under public law but also state trading
corporations.

Paragraph 2 is intended as a clarification of the scope of the term
“arbitral awards”. When the conference delegates agreed to the
inelusion of paragraph 2, it was with the understanding that the
arbitration had to be yoluntary arbitration, not arbitration imposed
by law. The words “to which the parties have submitted” were
included to make this voluntary aspect clear.

Paragraph 3 permits o State to limit its application of the conven-
fion. A State may make a declaration that it will apply the convention
with respect to awards made only in the ferritory of another con-
tracting State. Unless a country avails itself of this declaration, 1t is
obliged to apply the convention to awards rendered in a foreign
country, whether or not. the foreign country is a contraeting party.
A State may also make a declaration that it will apply the convention
only to differences arising out of legal relationships, whether con-
tractural or not, which are considered as commercial under the national
law of the State making the declaration. The intent of this second
declaration is Lo accommodate a number of eointries having separate
civil and commercial codes and to permit arbitration only with respect
to differences cognizable under the commereial code.

Although the word “only’ in the first sentence of paragraph 3
appeared at one stage between the words “apply the Convention’’
and the words “to the recognition and enforeement™, it was transposed
to its present position hefween the words “made” and “in the territory
of another Contracting State” in order to make it clear that the
provisions of Arvticle I1 regarding recognition of arbitral agreements
are binding on States; otherwise a party to a dispute could have
recourse to the covrts, even if it h:u‘ stened an arbitral agreement.

The words “differences arising out of legal relationships, whether
contractual or not” in  the second sentence of paragraph 3 uare
employed to assure coverage not only for disputes arising under
cominereial contracts but for other disputes, such as damage claims
which might, come within the scope of o commercial code.

Articte IT

The purpose of this article is to provide an appropriate treaty rule
with respeet bo agreements bo arbitrate.

Paragraph | réquires each contracting country to recognize written
agreements to submit Lo arbitration differences capable of settlement
by arbitration. Agreenients to submit existing disputes (submissions)
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and agreements to submit disputes that may arise in the future (com-
promissary clanses) arve covered. The requirement that the agreement
apply to a matter capable of settlement by arbitration is necessiry
i order to take proper account of laws in foree in many countries
which prohibit the submission of certain questions to arbitration.
In some States of the United States, for example, disputes iffecting
the title to real property are not arbitrable. With respect to the phrase
“capable of settlement by arbitration, it is noted that Article V
specifies several grounds on which recognition and enforcement of
an_award may be refused. Paragraph 1(a) of Article V permits
defense agninst recognition and enforeement of an award on the
grounds that “The parties to the ngreement referred to in Airticle
IT were. under the law applicable to them, under some ineapucity, or
(he suid wgrecment is not valid under the law to which the parties
have subjected it or, failing any indication thereon, under the law of
the country where the award was made * * *", Paragraph 2 of
Article V permits the competent authority in a country where recog-
nition and enforcewent of an arbitrul award are sought' to refuse such
recognition and enforcement if it finds thai—

la) The subject matter of the differences is not capuble of settlement by

arbitration under the law of that conntry: or
() The recognition of enforeement. of the award would be contrars to
the publie policy of that country.

Paragraph 2 of Article 11 is in effect o clarification of the require-
ment in paragrapli 1 that the arbitration agreement must be in swiit-
ingr. It recognizes, however, that a requirentent that both parties st
sign the same document wonld be at varianee wilh the peeds and
usages uf international trade. Accordingly, the provision specifies Uit
the agreement muay be signed by the parties or contained in an
exchange of letters or telegrams.

Paragraph 3 makes proyision for the enforcement of the rule speci-
fied in paragraph 1 by providing that & court in a contracting covn-
try, when seized of an action in respect of which the parties huve
made an agreement within the meaning of Article IT. shall, upon the
request of one of the parties, refer the parties to arbitration unless
it finds the agreement null and void, inoperative, or incapable of
being performed. Here ngain, it appears that the exceptions provided
in Article V., paragraph 2. with respect to the enforcement -IJ awards,
wounld apply,

This article requires each contracting country to recognize and
enforce arbitral awards. Such recognition wnd enforcerent is to be in
accordance with the rules of procedure of the territory where (he
award is relied upon and nnder the conditions luid down in the articles
that follow in the convention. The plirase “in accordance with the rules
of procedure of the territory where the award is relied upon’ would
permit the application of different procedures for the recognition and
enforcement of foreign awards as compared with domestic awards,
but such procedures would be required to conform to the final sentence
of the article, which provides that “There shall not be imposed sub-
stantially more onerous conditions or higher fees or charges on the
recognition or enforcement of arbitral awards to which this convention
applies than are imposed on the recognition or enforcement of domestic
arbiteal awards™,
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Artiele 1V

Articles IV, V, and VI in effect constitute a unit which sets forth
the conditions governing the granting or refusal of enforecement of an
award. Article I'V stipulates the affirmative actions that must be taken
by a party seeking enforcement of a foreign arbitral award. The re-
quirements with respect to the actions to be taken are reduced to »
mimmum. The snecessful party to the arbitration needs only to submit
to the court where enforcement is sought proper copies ol the award
and the agreement to arbitrate and, if LL[’ award or agreement is
not i an official language of the country in which the award is relied
upon, u certified translation of those documents into that langnage.

The wording of Article IV was formulated especially to avoid
requiring the applicant for enforcement to submiv evidence ol a
“double exequatur” or dual review of the reward. The successtul
party is an arbifration proceeding is entitled under Arficle IV fo
request recognition and enforcement of lus foreign award without
having first to prove that the award was binding in the country in
which it was made.

The effect of Article IV, requiring only the establishment of w prima
fucie case, together with the provisions of Article V, is to place upon
the defendant the burden of establishing one of the defenses specified
in Article Vi
Article V

This article specifies five grounds on which a defendant may chal-
lenge a foreign award, and two further gronnds which may be raised by
the defendant or invoked by the court of the country of enforcement
on its own initiative.

Paragraph 1 specifies that recognition and enforcement of an award
may be refused at the request of the party against whom it is invoked
only if that party [urnishes to the competent anthority where recogni-
tion and eullorcement are sought proof of one or more of the defenses
specified thereunder.

The first of those defenses, specified in subparagraph («), is the
meapacity of the parties under the law applicable to them, or the
invalidity of the agreement under the law to which the parties sub-
jected it or, failing any indieation thereon, under the law of the country
where the award was made, This provision recognizes a choice of law
by the parties.

Subparagraph (b) incorporates into the eonvention a basic concept
of due process, in permitting the defense that the party against whom
the award is invoked was not given proper notice of the appointment
of an arbitrator or of the arbitration proceedings or was otherwise
unable to present his case, Because of the close link between the con-
cept of due process und public policy of the forum, the enforeing State
could apply additional standards of due process pursuant to the publie
poliey ground specified in paragraph 2(b) of Article V.

Subparagraph (¢) permits o defense against recognition and en-
forcement of an award on the eround that the award deals with a
difference not contemplated by or not falling within the terms of the
submission to arbitration, or that it contains deeisions on matters
beyond the scope of the submission, provided that, if the decisions
on matters agreed to be submitted to arbitration can be separated
from those not so submitted, that party of the award on matters
submitted may be recognized and enforced.
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The defense specified in subparagraph (d) recognizes the concept
of the autonomy of the will of the parties as to the choice of arbitra-
tion procedures by permitting a defense on the grounds that the com-
position of the arbitral authority was not in accordance with the
agreement of the parties, or, failing snch agreement, was not in ac-
cordance with the l[uw of the conntry where the arbitration took place.

Subparagraph (¢) embodies the concept of “double exequatur”,
or dnm{ review of the award, by permitting the defense that the award
has not yet become binding on the parties, or has been set aside or
snspended by a competent authority of the country in which, or nnder
the lnw of which, the award was made,

The term “binding” was nsed here because of the difficulty in
determining the legal import of the terms “final” and “operative’
used in the corresponding provision of the draft convention submitted
by the Ad Hoe Committee to the conference. The effect of the use
of the word “binding’” would be to require the Court before which a
defense is made on the grounds that an award is not binding to con-
sider its status under the law of the country in which it was made or
stich other lnw as the parties may have agreed upon.

Paragraph 2 of Article V permits the competent authority before
whom recognition and enforcement of a foreign arbitral award are
sought to refuse such recognition and enforcement on two grounds.
Those two grounds may be presented also by the defendant. The
first of those grounds is that the subject matter of the difference
is not capable of settlement by arbitration under the law of the
country where recognition and enforcement are sought. Both this
ground and the second one under paragraph 2, namely, that the
recognition or enforcement of the award would be contrary to the
public policy of the enforcing country, would give the courts to
which application is made considerable latitude in refusing enforce-
ment. It should be noted, however, that the reciprocity clause in
Article XIV may have considerable effect in discouraging any abuse
of that discretion.

Avtiele VI

This article complements paragraph 1(¢) of Article V. The article
is purely discretionary in that it permits the authority to which
application is made for enforcement of a foreign award to adjourn
its decision if it is safisfied that an application for annnlment or
suspension of the award was made for a good reason in the country
where the award was given or under whose law it was given. But
this is a discretionary authority only. To prevent abuse by a losing
party who may have started annulment proceedings purely to delay
or [rustrate enforcement, the enforcement authority is given the
right to enforce the award forthwith or, in adjonrning the enforce-
ment, to order the other party to give suitable security on the ap-
plication of the party elaiming enforcement.

Anticle VII

The provisions of paragraph 1 of Article VI are designed to pre-
serve priehts under existine multilateral or bilateral international
aoreements as well as rights nequired under an arbitral award to
the extent permitted under the Lm' or the treaties of the country
where recognition or enforcement of an award is sought. One of
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the basic purposes of the provision is to safeguard existing agreements
which stipulate more liberal provisions than the convention.

The United States is not a party to the Geneva Protocol of 1923
and the Geneva Clonvention on the Execution of Foreign Arbitral
Awards of 1927, which are referred to in paragraph 2 of Article VIL.

Avticles VIIT and IX

These articles contain standard provisions on signature, ratification
and accession,
Artiele X

This article permits a State which has territories for whose inter-
national relations it is responsible to declare the convention applicable
to any or all of such territories,
Artiele X1

This article recognizes the special situation with respect to juris-
diction iu federal or nonunitary States and attempts to accommodate
such States. It would, however, run gonnter to the express provisions
of the article for the United States 1o seek to take advantage of ifs
provisions with respect to foreign arbitral awards ansing out of
commercigl relationships, The Federal Achitration Act of 1925 (9
U.S.CL 1-14) and the decisions of U8, Courts relating thereto show
that legislation on arbitration is clearly within the competence of the
Federal Government.,

Article XT1

This article specifies that the convention shall enfer into foree
on the mnetieth day following the date of deposit of the third in-
strument of ratification or saceession. Ratifications or accessions
deposited after the deposit of the third instrument are to enter o
force on the ninetieth day after deposit.

Aitiele NIT1

Paragraph 1 permits denunciation of the convention by a Con-
tracting Party by one year's written notice to the Secretary-General
of the United Nations.

Under paragraph 2 denunciation may also be effected separately
with respect to territories to which the eonvention had been extended.

Article X1V
The general reciprocity clause embodied in this article was pro-
osed on the grounds that, although some provision had already
een made for reciprocity in the first sentence of rau‘ﬂgra]rh 3 of
Article I, no corresponding words had been inserted in the second
sentence of paragraph 3 of Artiele I, in Article X or in paragraph
2 of Article XIII. It was suggested that a general clause, contained
in n separate article inserted immediately after Article X111, wounld
remedy all those defects.
Article XV
This fu'uvisiun relates to notifications to be given by the Secretary-
General to the States concerned of signatures, ratification, accessions,
declarations, entry into force, and denuneiations.
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Article XV1
This article contains the usunal provisions regarding the equal
authenticity of the languages in which the convention was adopted
and provides that the Secretary-General of the United Nations shall
transmit certified copies to the States to which it is open to signature
01 HCCession.,
RESERVATIONS

Although the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards contains provisions permitting a State to
make certain declarations limiting the application of the convention,
it does not contain any provision relating to reservations in general.

The conference which adopted the convention was unable (o agree
upon a general provision regarding reservations for inclusion in the
text of the convention bl did agree upon the inclusion of the following
paragraph in the Final Act of the conference.

14, The Conferonee decided that, without prejndice to the provisions of its
articles 1(3), X, X1, and XIV, no resorvations shall be admissible to the “Conven-
tion on the Roecognition and Enforcement of Foreign Arbitral Awnrds'.

Several of the delegations to the conference strongly objected to the
inclusion of snch a statement in the Final Act of the conference. One
delegate remarked that, although paragraph 14 did not have hinding
force, as a provision of the convention itself would have had, it was
nevertheless valuable because it revealed the intentions of the drafters
of the convention.



STATUS OF THE CONVENTION ON THE RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS

(Entered into force June 7, 1959)

The following 33 countries are now parties to the Convention:

Austria ' Madagascar "2

Bulgaria * Moroceo !

Byelorrussian 8.5, R.! Netherlunds !
Cambodia Niger

(‘mm'ul African Re- Norway **
publie 2 Philippines *-*

Ceylon Polund '+#

('zechoslovakia ! Romania '+

Eeuador '+2 Switzerland!

Finland Tanzania

France '1* Thailand

Germany, Federal Trinidad and Tobago ' *
Republic ! Tunisia '

Greece Ukrainian S.S. R

Hungary '# USSR}

India 12 United Arab Republie

Israel Yugoslavia

Japan !

VWiEh adeckaration onoeciproeity,
tWith a declaration limiting parficipation to atbitration of disputes arisieg out of legal relationships on
umuuun dal natters,
With a reservation |v11||1m.
W owill not apply the Convention to differences where the xul»}-'u atter of the proceedings is im-
movable property sittiated in Norway, or & right in or to such property.”

(25)




RESOLUTION ADOPTED BY THE HOUSE OF DELEGATES
OF THE AMERICAN BAR ASSOCIATION, SEPTEMBER 1,
1960

Resolved, That the American Bar Association recommend to the
President and the Congress that the United Nations Convention on
the Recognition and Enforcement of Foreign Arbitral Awmrds be
ratified by the United States:

Be It Further Resolved, That the Officers of t(he Association be
directed to urge upon the proper Committees of Congress amendment
to the Federal Arbitration Act, 9 U.S.C. 1 el seq. dealing with con-
tracts of arbitration and awards which ure subject to the applicable
arbitration provisions of any treaty of the United States: and amend-
ment to the Judicial Code, conferring original jurisdiction on federal
distriet courts over any arbitration contract or award which is subjeet
to the applicable arbitration provisions of any treaty of the United
States, without regard to the amount involved in the controversy or
the citizenship of the parties to the proceeding, or the equivalent
amendments in purpose and effect, as follows:

Section 1. Section 9 U.S.C 2 is amended to read as follows (new
matter in italics);

YA written provision in any maritime transaction or a contract
evidencing a transaction involving commerce, or a contract which is
subject to the applicable arbitration provisions of any treaty of the United
States, to settle by arbitration a controversy thereafter arising out of
such contract or transaction, or the refusal to perform the whole or
any part thereof, or an agreement in writing to submit to arbitration
an existing controversy arising out of such a contract, transaction, or
refusal, shall be valid, irrevocable and enforceable, suve upon such
grounds as existed in law or in equity for the revoeation of any
contract.”

Section 2. Section 9 U.S.C. 9 is amended to read as follows (new
matter i ibalies) :

“IT the parties in their agreement haye agreed that a judgment of the
court shall be entered npon the award made pursuant to the arbitra-
tion, and shall specify the court, then at any time within one vear,
after the award is made any party to the arbitration may apply to the
coutt so specified for an orvder confirming the award, and thereupon
the court must grant such an order unless the award is vacated, modi-
fied, or corrected as preseribed in sections 10 and 11 of this title. If
no cotrt is specified in the agreement of the parties, then such applica-
tion may be made to the United States court in and for the district
within which sueh award 1s made, or where the award was made abroad
and 1s subgect to the applicable arbitration provisions of any treaty of the
United States, then such application may be made to the United States
court in and for the district which has jurisdiction over the person songht
to be held or his property. Notice of the application shall be served
upon the adverse party, and thereupon the court shall have jurisdic-

(27)
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tion of such party as thongh he had appeared generally in the proceed-
ing. If the adverse party is a resident of the ¢ istriet within which the
award was made, such service shall be made upon the adverse party
or his attorney as preseribed by lnw for service of notice of motion in
an action, in the same court. If the adverse party shall be a non-
resident, then the notice of the application shall be served by the
marshal of any district within which the adverse party may be fonund
in like manner as other process of the court.”

Section 3. Section 9 U.S.C. 10 is amended to read as follows (deleted
matter in small capitals and new matter in italics):.

“In [errEER| any of the following cases the United States court
in and for the district wherein the award was wmade, or the United
States cowrt in and for the district which has jurisdiction vver the person
sought to be held or his property wunder an award made abroad which is
subject to the applicable arbitration provisions of any treaty of the United
States, may make an order vacating the award upon the application
of any party to the arbitration—

“(s) Where the nward was procured by corruption, fraud, or e
IMeans.

“(h) Where there was evident partiality or corruption in the arbi-
trators, or either of them.

“(o) Where the arbitrators were zuilty of misconduet in refusing to
yostpone the hearing, upon sufficient cause shown, or in vefusing to
\ear evidence pertinent und materiul to the controversy; or if any other
mishehavior by which the rights of any party have been prejudiced.

“(d) Where the arbitrators exceeded their powers, or so imper-
fectly executed them that a mutual, final, and definite award upon
the subject matter submitted was not made.

“(e) Where an award is vacated and the time within which the
agreement required the award to be made has not expired the court
may, in its discretion, divect a rehearing by the arbitrators.

(f) Where an award made abroad may be refused recognifion or
enforcement on any other ground specified i the arbitration provisions
of any treaty of the United States.”

Section 4. Section 28 U.S.(Y. 1337 is amended to read as follows
(new matter in italies):

“Phe district courts shall have original jurisdiction of any civil
action or proceedings arising under any act of Congress regulating

commerce (including any transaction or contract which is subject to
the apolicable arbitration provisions of any treaty of the [nited States)
or protecting trade and commerce against restraints and monopolies.”’

Americaxy & Foreexy Power (o, Ixc
New Yorlk, N.Y., December 23, 1958,

Mr. Crirronn J. HysNiNg,
Chairman, ABA Section of International and Comparative Law,
Washington, 1.C.

Dear Mi. Hysyina: This is in response to your letter of December
9 soliciting my comments on the proposed adoption by the United
States of the United Nations Convention on the Recognition and En-
forcement of Foreign Arbitral Awards.

It is my understanding that the Convention will require siegnitory
nations to erant recognition and enforcement to foreign wrbitral
awards made pursuant to private agreement, Of course, [ have no



29

idea how many nations will sign the Convention, or to what precise
extent the Convention will change the various degrees of legal recog-
nition given to arbitral awards at the present time. But if the Clon-
vention makes it easier for businessmen of different countries to
enforce their agreements, and collect their elaims, it seems to me
obviously of benefit to international trade and investment, and I see
no reason why the United States should not take advantage of it.
Very truly yours,
H. W. BaLcooyex,

Avvminom Co. or AMeRrioa,
InrerNATIONAL Division,
Pittsburgh, Pa., February 20, 1959,
Mr. Crirrorp J. HynNiNg,
Chairman, Committee on International Unification of Private Law,
Washington, D.C.

Dear Mg, Hyyyinag; In reply to your letter of February 5, 1959,
let me first express my apologies for delay in answering your inquiry.
I now have reviewed the United Nations Convention on the Recog-
nition and Enforcement of Foreign Arbitral Awards and can express
my opinion to you concerning its effect upon American business.

In ‘In'io.f, I believe that the Convention would be of practical help
to American business and that its ratification by the United States
would be advantageous. My opinion is based upon the belief that
the present and future growth and expansion of United States trade
and investment overseas will see more frequent resort to arbitration
as a means of expediting the settlement of commercial disputes. It
will prove quite valuable to United States business to be able to enforce
arbitral awards in foreign countries, and there is no reason why we
should not support such arbitral awards in this conntry as a matter
of reciprocity.

Thank vou for requesting my views on this subject.)

Sincerely vours,
Wirriam J, Bartox.

(The reproduction of this letter was permitted on the condition
that Mr. Barton spoke for himself as an international businessman
and lawyer and did not imply that the Aluminum Company of
America had taken an nfﬁt‘.inll stand on this matter.)

New Yorxk, January 19, 1959.
Cuirrorp J. Hyaning, Esq.,
Chairman, Committee on International Unification of Private Law,
Washington, D.C".

Desr Mg, Hysninag: Thank you for your letter of December 9th.
[ am sorry that my reply has been delayed until this date, but in view of
the importance wﬁit*h T attach to your H}]‘uject. I wanted to go over the
material which you sent me with care before replying.

The United Nations Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards is of great interest both to a lawyer
advising elients who deal in international trade and to a student of
foreign affairs who feels that facilitating commereial exchange amongst
the free nations of the world is of the first order of importance.
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As you know, since World War I1, the United States has signed
commercial treaties containing arbitration yrovisions with Japan,
Korea, the Republic of China, Iran, Israel, l-}aiti-. Clolombia, Nieara-
oun, Ireland, Greece, Italy, the Federal Republic of Germany;, Den-
mark, and The Netherlands.

These have been bilateral treaties covering a broad range of com-
mercial provisions, treafing, among other problems, the recognition
and enforcement of arbitral awards. Although such bilateral com-
mercial treatios are & flexible medium for arbitral provisions, and can
be adapted to the requirements of each nation with whom the United
States contracts, the variations from treaty to treaty hardly encournge
the formation of a uniform international law of arbitration.

Of course, the first deficiency in the scheme for international
arbitration established through these recent treaties is that relatively
few states are as yet covered by such treaties. States not so covered
include, among the more commercially important states, Great

Britian and France.

A second major deficiency is that the arbitration provisions of these
freaties m:rm:dly provide simply that each contracting state will
recognize arbitral agreements providing for foreign arbitration be-
tween nationals of the two states, and enforce such foreign arbitral
awards, equally as it recognizes arbitration agreements providing for
domestic arbitration and enforces such domestic :n‘bitt'u& awards, To
the extent that sneh state does not recognize an arbitration clayse, in
its own lezal system, as an irrevocable bar to a courl aetion, wnd
does not enforce domestic arbitral awards as hinding, the tredty
imnoses no new obligations upon it.

The United Nations Convention, as I understand its provisions,
goes further. In Article II, each contracting state agrees that its
ourts will not entertain sn action contrary to the terms of an agree-
ment to arbitrate unless they find, presumably on the basis of the
law chosen by the parties to govern that agreement, “that the said
agreement is null and void, inoperative or incapable of being per-
formed.”

Furthermore, in Article V, each contracting state agrees Lo recog-
nize and enforce arbitral awards made in the territory of another
contracting state, provided that the agreement to arbitrate is valid
according to the law the parties have selected to govern it, or the
law of the placé where the arbitral award was rendered, subjeet to
the requirement that the enforcement of the award be not contrary
to the public policy of the state so asked to enforce the award.

I must au_l{l that, in reaching this conclusion, it has been neces-
sary for me Lo make certain assumptions, for I regard certain pro-
visions of the Convention as ambiguous. For example, as mentioned
above, Article 11(3) provides for the recognition of arbitral agree-
ments as # bar to court actions, unless such agreements ure “pull
and void, inoperative or incapable of being performed”. It is not
clear in the text which law determines the validity or operability of
the agreement. 1 have assumed that the validity of the arbitration
agreement for purposes of Article IT, as well as for Article V, will
be determined, in the first instance, by the law “to which the parties
have subjected it * * *.” I should have preferred that this language,
taken from Article V, also appear in Article II.
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[ have similar questions as to Article T, which provides:

“Each contracting state shall recognize arbitral awards as binding
and enforce them in accordance with the mles of procedure of the
territory where the award is relied upon, under the conditions laid
down in the following articles. There shall not be imposed substantinlly
more onerous conditions * * * ghan are imposed on the :'el-ngni(j.;g,,
or enforcement of domestic arbitval awards "

1t might be argued that the phrase “in aceordance with the rules of
procedure of the territory where the award is relied npon™ means
thiat the contraeting party is obligated only to grant such enforcement
as it erants to its domestic awards, and that if it has no procedure
for the enforcement of such domestic awards it need not enforee
foreien awards. However, the prior language “ench contracting stiate
hall recoenize wrbitral awards us binding' and the provision that
enforcenment must be “under the conditions laid down in the followine
articles”, which would include Article V, seem to me to authorize
the conelugion that a state must provide some means of enforeement
consistent with the characterization of the award as binding.

I mention these fow ambiguities only to indieate my understanding
of thie terms of the Convention upon which my opinions are based.
I am not, of course, familiar with the debates that led (o the particular
langnage chosen. T well understand, from my own recent experience,
that attempts to gain the subscription of & great many nations to o
document may result in the sdoption of langnage whicl is less exact,
and perhaps less clear, than the draftsmen would otherwise like,

On this basis, T shall indieate what seem Lo me to be the advantaces
to Apierican business of the adherence by the United States to the
Convention, 1 assume, of conrse, that a Sigrli!'it'u‘."ll number of com-
mereially important nations would also be contracting parties.

(1) As 1 mentioned above, the United States now has commercial
treaties providing for the recognition of arbitral sereements and the
onforcement of arbitral awards with only a limited number of other
<tites. With the sole exception, | believe, of Sweden, the nations which
adhered to the Geneva ]I)l'nlnr'u] of 1923 and Geneva Convention of
1927 arant the benefits of those treaties only to other parties to these
agreements.

Thus there are certain nations in whieh, thoveh Amervican arbitral
awards are now enforceable, United States adherence to the Conven-
tion wonld simplify the procedure of such enforcement. For example,
Great Britain enacted s simplified and summary method of execution
of arbiteal awards, but applies this procedure only to domestic awards
or wwards rendered in states parties to the Geneva Convention of 1927,
Our adherence to the present Convention, were Brituin also to join,
wonld give American businessmen opportunity to use this simplified
summary procedire.

(2) Certain nations in which United States businessmen are now
involved do not recognize at all the binding character of arbitrations,
ineluding domestie arbitrations. For example, in Liberia, an arbitration
procedure is available, but an arbitral award serves only to establish
certuin presumptions as to the faets, which may be rebutted, and what
amotnts toan anginal eourt action is necessary to enforce that awied.
On my understanding of the text, as expressed above, a state like
Liberia, in adhering to the Convention, would be committed to erant
a more “binding’ character to foreign arbitrations, '
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(30 A general arbitral convention to which the United States is s
purty would give Ameriean businessmen and  their lawyers much
more flexibility in arranging complicated foreign transactions. Today,
it is often necessary, in order to gain the acknowledged advantages of
arbiteation over local court procedures, to schedule arbitrations in
inconvenient locations so as to insure that any arbitral decision will be
enforceable in that loeation. Often it is impossible, when drafting
agreements, to schedule arbitration proceedings so that awards ean
be enforeed in whateyer territory might later prove desirable. or even
so that they ean be enforced in the territories of both parties,

(47 A general arbitral convention would enable the American
businessman to understand with much greater precision the effect of any
arbitration elause he might insert in his contract, At present, several
questions and doubts must arise about the recognition and enforce-
ment of many arbitral agreements or awards. Even il the busimessman
is satisfied that the particulsr nation with which he is concerned
recognizes arbitral agreements and enforces arbitral awards us binding
lie muy vet be uncertain as to the law which that state will apply 1o
determine the validity of the arbitration agreement, the propriety
of the procedures that have been followed in the arbiteation pro-
ceedings, and the erounds upon whicl enforcement of the arbiteal
decree may be denied.

The present Convention, were it in force between the United
States and the particular state involved, would be of uid in answering
these questions, In this connection, I consider it a particular virtue
of the Convention that it allows the parties to subject the arbitration
woreement to the law of a nation other than a nation in which the
award is technically rendered, and to subject the arbitral procedure,
as well us the composition of the arbitral tribunal, to their own
aoreement. This advance is of importance to businessmen in that it
allows them the utmost flexibility in determining the legal principles
which are to be applied to their transaction, without tving them-
selves down to a particular place of arbitration which might be
seoeriphically inconvenient or impuossible,

This is not to say, of course, that I regard the Uonvention s free
from difficulties of interpretation aud from uncertainty in application.
Thus enforcemient may be refused by a contracting state if it would
offend the “public policy™ of that state. However, it must be recog-
nized that almost every state vefuses to enforee even foreign jndgments
if these would offend its publie policy. The Geneva Convention of
1927 contained a similar restriction as Lo arbitral swards.

Furthermore, this very restriction gives a safezuard to the American
businessman, us does the further restriction that an American court
may refuse to enforce an arbitral award rendered azainst him il it
finds that he was not given proper notice of the arbitral proceeding
or was otherwise unable to present his case.

In econeclusion, the United Nations Conyvenlion seeimns to me an
advanee over the present situation. H w significant muonber of ullier
nations should also adliere, the Convention wonld make ayailable to
American businessmen arbitration procedures in situations where up
tll now they have been lacking. Tt might fucilitate transactions
involving many nations by removing the necessity for scheduling
arbitral proceedings in particiular nations in which enforcement would
niherwise be illlliflh.\i.llll", often ut the cost of I‘|-|‘{-j_'u'||l}_" the [::}:‘esii)ilit._\'
of enforeement in other such pations It would remove o good deal
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of the leeal nnecertainty surrounding the use of arbitration elauses in
foreizn transactions, and thereby make the technique of arbitration
that el more valnable and less daneerous.
Nery truly yvours,
Arraor H. Deax.

Graver Tavk & Manveacrviinvg Co., Ine.,
Chicago, L., December 23, 10958,
Nr. Crirrorp J. HysNise,
Cliaieman, Committee on International Unification of Private Law.
Washington, 1).€".

Dear Mr. Hys~inag: Your letter of December 9 asks for ecom-
ment in reference to the proposed adoption of the United Nations
Convention on the Recognition and Enllur(‘mnenl of Foreign Arbitral
Awards. .

A system for arbitration of international commercial disputes,
in my judement, is highly desirable. In the absence of this facility,
the United States Business Corporation may be forced to procesd
in 4 foreien court in which it will be placed at a considerable disad-
vantage. Acceptance ol arbitration implies the acceptance of certain
vesponsibilities which the United States, as o mujor international
trading nation. should be prepured to assime.

Yours very tenly,
(5) R, F. Dunn,
Roaer F. Duxy,
Viee President and General Manayer,
Iuternational Division.

Tue B. F. Gooobrica Co.,
OrriceE 0F CoUNsEL,
Akron, Ohio, December 301, 1558,
Crrreorn J. Hyssisa, Esq.,
Washington, 1.,

Dean Mr. Hyxsiva: 1 have vour letter of December 9, relating to
the United Nations Clonvention on the Reuu;‘:nil.iun and Enforcement
of Foveizn Avbitral Awsrds,

While onre Company, as a matter of policy, has not proyided [or or
resorted to arbiteation to any substantial degree in contracinal areas
othier thun those inyvolving labor relitions, we do have special provision
for arbitration in regard to the settlement of disputes arising under a
very limited mumber of our arrangements involving certain of our
international opersiions.

A prineipal reason for our policy has been the lack of & procedure,
not ouly foe the pecognition and enforcement but also for the abri-
tration itself, which we considered to provide an equituble basis for
the handling of dispites in commereial affairs and to aflford protec-
1o even i'umpu:'uhlu o that which otherwize we may seek under law.

It = iy opinion that the adoption of the United Nations Clonvention
on thie Recoemtion and Enforcement ol Foreien Avbitral Awards, as
limired o conteaets in foreizn commerce, would be ol practical help in
furthering the establishment of a basis for arbitration which might be
ol tnterest to those engaged iu business abroad.

Thank you for writing nie concerning this matter.

Very truly yours,
’ ' R. Clovrs, Counsel,
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New Yorg, N.Y., Jonuary 21, 19509,
Crrrorn J. Hysxing, Esqs,
Washingtow, [2.C".

Dear Mnr., Hyxsiza: My delay in replying to your letter of
December 9 has not heen due to any lack of mterest in the |ll'lrl|um'r'l|
C'onvention on the Recosnition and Enforcement of Foreign Arbitral
Awards, oo copy of which is attached to your letter. It has rather been
the result of a business trip abroad and the pressure of other work.

I e very much interested i this Conyvention and T am anxious
to do all that 1 ean to assist in arousing support for i in this couniey.
All those who feel the same way must be grateful indeed to you, us 1
sincerely am, for your inttintive in sounding out opinion and for your
support, Let us hope that your efforts will lead to a favorable report
from the Committee on Internationul Unification of Private Law and
to the submission of a strong ease to the State Departiment and to
the Clongress,

[ aoree with you (it there should not be any major Constitutioml
or statutory objection to adherence by the United States to (his
Convention. In sddition to the ground that youn mention, there is
Article X1 of the Convention which would permit one Goyernment
to limit its adherence to the federal jurisdietion. Although there mav
he come ambiguity in the expression “legislative jurisdiction of the
federal authority™ in Article X1, the instrument of aceession could,
and in view of (¢) of Article X1 presumably would, explain the extent
of the federal authority in this respect. Presumably this wonld he
either the area now covered by the Federal Arbitration Act or the
entire avea of interstate and foreign commerece and maritine mullers

The most serions objection o our adherence seems to be the Llimitu-
tiois of the Faders] Arbitration Act itsell. Unless Clongress is prepured
to extend the Act so as towover all arbitrations arising out of agree-
ments concerned with interstate or foreien commerce nnd all maritine
aroiteations, the major part of awards renderved in this conntey s onld
he excluded by vietue of Article XTIV, Foreion awards arve enforceslle
1 many nrl_ﬂll'jﬂl'ii:lii'(illlh‘ as 1 matier of judicial l'l_lllli!_\' bt I shonhil
unaeine Congress would be move eoncerned with the enforcement of
American awards abroad. As Amevican awards are nsually nade nnder
State lws, even though they relate to foreign commerce, the Conven-
tion wonld not apply i Coneress anthorized aceession only within 1he
secope of the Federal Arbitration Act.

There should, however, be a way out of this dilemmn. As an amend-
ment of the Federal Avbiteation Aet might prove to be o difficult task
might it not be possible ta persuade the States of New York, New
Jersev, Massuchusetrs, Connectient, California, Ohio, Michiean g
others having arbitration statutes. to ask Congress to accede to the
Convention with respeet not only to the federal power but also vo the
levislutive jurisdiction of the requesting States? In this way, not only
wonld the requirements of husiness interest< iy the lending commercinl
States he met as recards the enforeement abroad of arbitral awards
rendered in those States, but the mghts of other States who did not
wish to participats in siieh w proeram would be safeguarded.

Broadly speaking, it seems to me that there is a desperate need [or
some legal framework within which American business can contraet,
invest and trade in foreien conntries. Without tribunals abroad
other than munieipal courts which are frequently biased aguinst
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law or appropriate enforcement machinery, business and investors
are required Lo operate in a sort of legal desert —no courts, no law, no
enforcement.

I know that traders and investors have lone put up with this sad
state of affairs, and that the chief motivating power is high profits
from foreign operations, but we are now on the threshold of a vas
private nvestment program, or that is the hope of many govern-
ments, and continued lack of legal seeurity may well prove a sub-
stantial deterrent, particularly in areas such as the Middle East.
It probably has had much to do with keeping investments and trade
down.

[ governments are now really determined, as it seems to me our
government is, to encourage private investment in underdeveloped
countries, they should be willing to participate in efforts to establish
effective private imternational arbiteal machinery. If the United
States fails to take a lead in this effort, othier countries may well
conclude that the Conyention is not a matter of great importance
and refuse 1o tuke muel interest in i, Aetive support by the United
States, on the other hand, would constitute an important step in
the direction of encouraging American trade and investment abroad
as it would provide an essentianl framework for the operation of
arbitration agreements not only among private parties hut between
such parties and governments as well.

I am afraid T have written a good deal without answering the
specific question at the end of your letter, I hope I have made it
l'\L’?ll’“. however, that I favor prompt aceession to the Convention
and I sincervely lope that effective efforts ean be speedily made to
persinade Congress that our country should adhere to this important
imnstrument.

Yours sincerely.,
G. W. Haigur.

Mixnesora Mising & Maxvracturing (Co.,
Law DuparTMENT,
St. Paul, Minn., December 30, 1958.
Mre. Cuiprorn J. Hysyixg,
Chairman, Committee on International Unification of Private Law,
American Bar Association, Washington, D.C.

Dear Mr. Hyxzing: | have vour letter of December 9 on the
Recoenition of Foreign Arbitral Awards as proposed by the Conven-
tion prepared by the United Nations in June of 1958,

I of opinion that the adoption of the U.N. Convention would be
in the interest of the foreisn commerce of the United States.

Following are a few personal remarks which T submit in support of
this view.

1t is worth noting, at the outset, that the convention was approved
by & vote of 35 ont of the 39 countries represented at the U.N. Clonfer-
ence, withont a single negative vote. It might seem u bit irouical to
find the United States. the world's greatest economic power and
probably the Inrgest foreizn trader, among the four abstainers in the
company of Guatemala, a practically nndeveloped country, and
Jugoslavia, & communist country. One might argue “a contrario’ that
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the U.S. vefusal to adhere to the 1923 Geneva Protocol and the 1927
Geneva Convention did not noticeably affect Ameriea's foreign ex-
pansion during the three decades since 1927, at the close of which this
country had emerged as the dominant economic force in the world.

Conditions have, however. changed since 1927, Powerful economie
agelomerates such as varions groupings of European highly industrial-
ized conntries and, as of late, the Sino-Russian bicephalons colossus,
ave out to conquer foreign markets which we traditionally recurided
as our very own backyard. In the present day political and econonic
conjectire, I submit that it may be nnwise, even disustrons, for the
7.8, to remain aloof from this field of infernational arbitration. The
covennntors of 1923 and 1927 have admittedly fared well under the
Geneva provisions,

The convention of June 1958 is an offshoot of the draft convention
preparved in 1953 by the International Chamber of Commerce and
presented by the Chamber to the Economic and Social Commiitee of
the United Nations. International business has had first hand in pre-
paring and promoting the new treaty. In evaluating the merits of
the convention and its potential usefuliess, business thinking must be
preponderant; legalistie eriticism can only come second. The clussie
controversy over the constitutionality of treaty itmposed luw thal
would oust the states from their dominion over commercial matters
las lost much of its foundation since the Federal Arbitration Act 1925
as pertinently stated in vour letter and in your article in the A.B A,
Journal of December 1956, The convention itself |H‘('t'ltlllt-- e
arcument by the provisions of Article XI(a)(hite).

1t would” be wrong to constrye International Arbiteation - un
attemnpt to divest the established judiciaries of their statutory junisdic-
tion. That the judicatures of most of the so-called advaneed conbries
are held in high esteem and that great reliwnee is placed on thetr
adjudications is munifested by the fact that presently the hulk of
international litigation is still pleaded af the bar

The question, however, may be asked as 1o whether the =ame
trust is warranted in the court systenis of so fany cotntires s lich
luve very recently emersed from a colomul condition to the stains
of total or semi-independence? There is, of course, always the prssi-
bility of resorting to a jurisdiction clause assuning thst nationahistic
o political considerations do not preclude i, The jurisdiction clunse,
however, is not a panacea for all the ills that beset internntionl
business disputes. Tlie docteine of *Renvoi’ is far Tram heing wniver-
sally settled and whereyer the litigation is finally brought to bar it
ustally turns stale long before the exequatur procedire i< completed.

In business litieation, pucticularly o international business, tle
only kind of good justice is the one that is simple. expeditious, cheap
and final. Aebiteation il aptly oreanized can be such a kind of justice
If foreign trade and, foremost, international investment have Failed
to attract medinm size enterprises, one of the reasons may well Tie the
fear of getting entangled in lecal disputes, the complications and cost of
whieli are beyond evaluation. A simple arbitration clause which eqlls
for a referee or an umpire Lo settle any diffevences that may arvise o
the contract, takes away mueh of the sensation of insecurity evoked
by the spectre of judicial litigation.

The most efficacions instewment in international business is the
contract, In l':u‘l, a whole seres of iIIH.*.I'Iullinu:l], O ||liuhl sy 1=
versal, bodies of law have developed from contractual devices ruther
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than throngh specific legislation. A few exumples of this kind of
contract-made-international-private law are: the laws of documentary
credit, the Charter-party, a fairly substantial section of exchange
laws (often referred to internationally as “loi cambiaire™) and many
others.

Since an arbitration elause is troly a contractual ngreement and one
that is gennine to the very essence of any business transaction (con-
sidering that business shall for ever remain a nutural hotbed for
l]i:-i]mlf_'si there seems to be no logic in ('.In‘hs.ilill_fz the bisiness man’s
freedom of conteact which would he the ease if arbiteation and wwards
1ssuing therefrom were to be ruled unenforceable as syels,

Recognition of the right to arbiteate or 1o bavgain posited in the
terms of an agreement and effectuated by the enforceability of the
award 15 nothing but the acknowledement of one of the oldest rules
of law: the freedom and sacredness of contraet (pacta sunt sersands).
Freedom ean, of conrse, be abused in the field of contracts as in any
other. An arbitration elause may be invalid becanse e g. it covers
matters that are not adjnstable by arbiteation or that arve contrary
to the publie policy of the country of recognition. If such be the case,
Article V' of the Convention provides the means for the exequatire
conrt to, proprio motu, refuse recognition and enforcement.

International business transactions are no longer limited fo agree-
ments between parties whose individuality, nationality and seat of
husiness are easily identifinble and never changing fuctors. For con-
fracts of old, the forum confractie was never <erionsly in doubt,
Today many transactions are made hetween parties whose corporate
entity is nothing byt a veil behind which g whole pack of business
enterprises operate in a (uasi-autonomons Fashion. Transactions of
fhis kind nsually eover aperations extending e hevond the hounda-
ries of one country or oroup of conntries. Sometimes the place of
sienatiire is chosen for vewsons which have nothing to do with the
snlhere of aperation or with the nationality of the sienatories. At
thnes the econtraetnagl documents travel (rovm country  bo country
onthering signatires, muling it all near impossible to defermine
with any messire of validity the forum contractng, or the fornm
liti=. The coneepl of il!t‘l‘ill'tl‘in]if}‘ has been IIIH'_‘.'. and <till is in many
fields, sanerosanct in international law. Tt is heine eraded more and
more, however, and the day is dawning where it< application will be
restricted to some arens of International Pubifie Law.

A special type of internationsl business teansaction whieh waonld
be immensely improved npon by having arbitration clauses in the
imstruments of aereement are thoseé made with foreign sovernments,
agencies, oovernment anthorities, state monopolies, nationalized
indnstries, or state established industrial concerns totally or partially
controlled by the state or by one of ifs instrumentalities.

When difficulties oceur in this realm of international husiness, the
phantom of sovereienty always looms in (he distance, Tt is not vet
known whether the Convention of 1958 will timnerye this often-abused
power. but there is some hope that it mav.

An interesting decision by the French Conrt of Confliets ("Tribunal
des Clonflits) has been reported very recently in the Recneil Dalloz.

In 1940 & representative of the Frendh Government in exile in
London signed a Charter party with a British Steamship Clompany.
An Arbitration Clanse in the agreement provided that all differences
should be submitfed to arbitral award. A dispute about™reight monies
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was brought by the British Company before thie avbitrators who
awarded payment and damages to the plaintafl by a decision rendered
in 1951. A petition for exequatur was subsequently filed by the British
Company before a French Civil Court. After several appeals (ineluding
4 “renvoi” to the administrative court) two principles were finally
sanctioned by the French Court: (1) The right for the government,
throtgh its authorized representatives, to enter into an arbitration
agreement and, subsequently, the obligation for the government to
abide by it and (2) The enforceability of an arbitral award, even though
the defendant, in casn, the State; is vested with the privileges of
sovereignty, provided thie matter is (a) of a private nature (b) adjust-
able by arbitration and (¢) not eontrary to public poliey.

The decision is interesting in more than one wayv: [t takes its
place in a line of other French decisions (some rendered by the Council
of State) inaneurating the notion that the government may act,
and more and more does net ina dual capacity, as a sovereign power
on the one hand and as a private entreprenenr on the other, When
the State acts in the latter eapacity the Court holds that it must
accept the responsibilities and Tiabilities of private business, Any
overt abuse of its sovereign character in matters that are considered
private business transactions and do not confliet with publie poliey
and any attempt to nullify its action by taking cover behind the
rampart of sovereignty will be declared void. The French courts
will take this stand by applying the doctrine of the “abuse of power”
(Abus de potvoir) a convenient substitute for the concept of incon-
stitutionality which is lacking in most Clivil Law systens.

In business transactions, disputes, misunderstandings. differences,
misinterpretations, non-performance, negligent or faunlty performance,
ete. are incidents which realistic business people expect to happen
during the lifetime of any contract. Sometimes differences Liave their
sotres in outside oeenrrences: a change in legislation, a deterioration
of the market, & shift of persounel, an interfering third party, a
defanlting customer, an alteration in farifl rates, customs regulations
or import procedure, ete., ete.

These are like the aceidents which are likely to happen on any
voyage when the sea gets rough and the ship runs into a storm. What
business men and their attorneys arve trying to do with arbitration
clauses is to provide the tools which are needed to patch up chinks
when they occur, or to secure the bulkhead when the ship springs i
leak and so to keep the vessel on course and suve the rest of the Cargo.
It is rather seldom that a difference between contractants unperils
the whole agreement. Business differences cun best be settled by com-
promise and arbitration. A lawsuit in the orand style brings the whole
awreement into question and paralyzes the normal flow of husiness.
Business must go on and usually it cun go on if the safety hatch of
arbitration functions promptly and properly.

In condueting international business transactions, considerable
talent. legul and other, is employed for the purpose of settling differ-
ences when they oceur without resorting to complex and cost Iy litign-
tion. During the gestationul phase of an international business aoree-
ment of any magnitude, luwyers, finaneinl experts, tax and exchange
specinlists, patent attorneys and consultants in yarious fields work
tozether to set up u contractnal structure that will stand up under
Any stress.
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If, later on, some crack should develop the same experts are on
liand to prevent the building from collapsing. Through our modern
means of communication the legal peaple and other technical eon-
sultants who assisted at the Jaying of the groundwork of the new
enterprise can_convene practically overnight to work ont an early
settlement or, if this should fail, an arbitration agreement which would
seal off the sour spot permitting ilie rest of the business 1o be earried
on, while in the meantime the difference is being urgued before an
mdependent panel of arbiteators.

Trausacting international business nowadays is largely a technicul
job and counseling the transactors is technical in no lesser decree.
The same could be said of the <kills that are required 1o adjudicate
mternational business disputes. The courts in muny countries aye
manned by eareer jurists appointed for life, who, though able and just,
are not fully cognizant of the intrieacies of modern business technology.

Even in this country some brunchies of the judiciary have heen
criticized for too much legalisim and too little perception of the eco-
nomie and social realities. On hiow much more this kind of criticism
is deserved by foreign judicial systems, one who has had an opportunity
to observe them in action might offer some conclusive testimony:,

My plea for arbitration does not imply that it is desirable and
practical under any circumstances. There are undoubtedly cases
which require the full procedural display before the regular courts.
In a greal muny instances, bowever, business will be getting o better
brand of justice from arbitration tribunals than it would receive in
the dignified halls of justice.

When debating the 19585 Convention, pro and con, pne should
nat overlook the fuet that, althongh under the Convention (Art, 111}
the arbitral award has binding force “prima facie’”, there are several
provisions in the context which permit the exequatur court to refuse
recognition and enforcement. Article V provides five grounds for
summary judement of dismissal ou motion by the defendunt and Arti-
cle VI two for dismissal by the exequutur court, proprio moti.

Two other sections of the Convention should merit consideration :
Article X1 designed to facilitate joining by federal states and Article
XTI providing for cancellation of the Convention by any of the
contracting states,

After all the arguments in favor of the Convention have been
debated, the only question that should be unswered is the une which
vou have pointedly asked in your letter: Is there any decisive reason
why American business should not avail itsell of an internationsl
instramentality for arbitration that has worked satisfactorily for
British business and served it well for more than fonr decades?
Evidently not.

One of the innovations of the 1958 ¢onvention is to have formalized
the arbitrational jurisdiction of “arbitral bodies” (Article T (2)).
Arhitral bodies, tribunals or courts, have been in existence “de facto”
before the Convention. The offices for arbitration (the one in Paris
being the most widely known and used) organized and supervised by
the International Chamber of Commerce will no donbt acquire some
kind of institutional status as the Convention is being ratified by
more and more states,

It will be interesting to wateh this development in the light of the
general tendency i the text of the Convention to get away from the
coneept of territoriality with a view to truly internationulizing the
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artibral  award, The US is a powerful and ifluential member
of the International Chamber of Commerce. It is easy to see the
apportunity for shaping this new international institution so that it
may serve onr interests, we will jeopardize by staying aloof from
rhis field.

In swmmary, [ should like to reiferate the statement that, in
my opinion, the adoption of the Convention would be in the best
interests of American business,

Yours sincerely,

R. B. Vax vrn Bogaur.

Mosin InrerxarioNan O (o,
Orric e or GENERAL COUNSEL,
New York, NY o Marvch 4, 1959,
Cuieronn J. Hyssing, Esq.,
Ohrieman, Committee on Tnternatione! Unifreation of Preivale Low,
Woashongton, 1.0,

Dear M. Hyxxinag: This isin reply to vonr letter of Deceniber 4,
1956, addressed 1o Ve George FoJames. Yo dignived as to whether
we wotld antieipate tangible benefits From adoption by the United
States of the VN, Convention on -Arbitral Awarls

Briefty, we feel thut American corpurations doing  business i
fupaioy conntries would benefit from accession to tins Convention hy
the United States, Our Company, for example. customarily inelndes
srbitration provisions in its coptracets, While we do not find that any
substantinl nnmber of disputes arvise, Still the rvecognition and en-
farcement of awards, if and shen obtained, remains an mportant
I Lrer,

Beyond the specific inprovements conteniplated in this Convention,
we nlso feel that United States accession would represent o [avorable
development in demonstrating that our Government supports the
extension: of the rule of law to commereial aetivities in the general
internationul sphere. We believe this to be the true position and the
one which should apply notwithstanding that the traditional lmita-
tions to which you refer have cansed some confusion as to the stand
taken by the United States in the past.

We realize that our above ¢comments ave seneral in natiure. We trust.
however, thai they will be of some assistance and we appreciate the
opportimity of making them. We would be happy to diseuss any more
spectfic questions with you at any time.

Sincerely vours,
Pavi Syrn, Jr.

Tae Universiry oF VERMONT,
Burlington, Vt., February 18, 1259,
Crirrorp J. Hyssivg, Esq.,
Washington, D.C,

Dear Mg, Hyxyiva: [ read the proposed Convention on the Recog-
pition and Enforcement of Foreign Arbitval Awards with a great deal
of interest and with the feeling that there would be tangible benefits
from its adoption. Your analysis of the constitutionality and legal
aspects of its possible adoption would seem to be entively sonnd; and
from a policy approach, it wonld seem that adoption of such a con-
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vention would be in keeping with developments which haye oeeurred
since 1925,

It would seem 1o me that the existence ol a system of arbitration
which would be recognized on a hroad basis would be s particular
Benetit to peivate investment i varvious parts of the workd and would
produce the likelihood of a speedy adjustment of problems whicl
avise ininternntional transanetions. The safecuards which are provided
in this convention would appear to make <ueli g svstem of arbitration
-‘-il|ll‘.‘1"ilrl' IU [ie['i.‘*i"“."ﬁ I_ll\' !I'['lll conrts :llltl \\l)lll(‘]_ Hssure I_I][_‘. IJ['i"lllL"
parties [ull protection of their interests. It is conceivable that u
nutter of politieal sovereignty of a particulur state may be in gues-
fron, but this wonld seem 1o be 4 very small likelihood and could in
no respect be ol any great significance as compared to the inportance
of -.'I.r-lnn‘:u.;illl_{ the full l|E‘.\'C|n|m|Enl of international CONEress \\'lll{'ll.
I' Teel, is one of oue best means of promating international under-
standing and pence.

Sincerely vours,
Joux T Fey, President.

AMERICAN ARBITRATION ASROCIATION,
Neow Yorle: NoY.. Mareh 1, 1I6E,
[lon. Deay Rusk,
Tl Secrelury r{!' State,
H .\‘.’,‘-fll' -".'.':',ffufr \ n”, ( ..

Deair My Secrerary: I oaoderstand that the United States
aecesston ta the New York Clonvention on the I{:-f-nguilinn anil
Enforcement of Foreign Arbitral Awards of June 10, 1958 s now under
peview by the State Deparctiment, Thivtv-one countries lave alrendy
peceded wo the Convention; among them Germany., Switzerlund,
France, the Netherlunds, India. Japan and the Philippines.

Loy official enpuacity as Prwiilt-nl of the American Arbitralion
Assoctution, und on belwdf of the Boprd of Directors of this Associi-
tor, T ourge that vou give this matter your strong endorsement iyl
nses your gosd offices 1o secure early possage of this aetion in the
St e.

There is erowing interest an the parvt of businessmen thronehond
the world in the use of arbitration to settle commercial disputes. The
inereasing volume of trade, the complexity of modern commercial
contrets, and the ngled and conflicting laws of the trading nations,
all contribute to the advantages arbitration has over litigation in
different countries, for settling trade disputes effectively, quickly, and
with o minimum of international bitterness, The rising preference for
arbitration by those engaged ininternational trade purallels the growth
in the use of arbitration here at home, Last year, exclusive of cases
wholly in the field of lubor relations, this Association alone handled
some SO000 commercinl arbitration ciases.

But in the field of international trade, the American businessman
finds himsell at o considerable disadvantace in the use of arbitration.
Because the United States has not acceded to the UN New York
Convention of 1955, there now exists an unfortunate and unnecessary
barrier to the enforcement of properly executed American awards
ahroad. As 1 reported to the Committee on *‘Peaceful Settlement of
Dispures at the White House Conference on International Coopera-
ton an December 1, 1965, a recent case involving a dispute hetween
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an American firm and an Indian company illusteates the problem
encotntered by the American businessman. Althongh operuting under
a well drafted arbitration clanse, the American company was pre-
vented from wrbitrating his cuse by Indian court decree. Later, in
commenting on this ease, a report issued by the Indinn Ministry of
Commerce, stuted:

“M w conntey desires that hier nationals should enjoy the righits
oiven under the Convention (sic. New York Convention of 1958) in
n-gnrd to arbitration proceedings, it should join the Convention
so that there is mutuahty between the two countries.”

This remark is typical of those heard in many eountries by Dr,
Murtin Domke;, American Arbitration Associntion Viee President,
who has just returned from a trip through Asian as a United Nations'
.~;|:ef*iu‘ consnltant on Commereial Arbitration.

Three of the 1CY Committees all stressed the value of arbitration
in international trade and urged U.S. aceession to the New Yuork
Convention. These Committees were: Peacelul Settlement of [is-
putes, Development of International Law, and Business and Induastry,

I wonld also like to draw your attention to the faet that the House
of Delegates of the American Bur Associafion has also strongly
recomnmended 1S, aceession after receiving from the Section un
International and  Comparative Law o well documented rveport
(proceedings 1960, pp. 194-260),

Accession to the Convention by the United States would also
enconrage other countries, especially m Latin America, to adhere
to the Convention and thus stimulate the inclusion of arbitration
agreements in business contracts.

Please be assurved that this Association is ready to offer any as-
sistance within our command that you and your staff may desive
in the further consideration of this matter of such importance to
world trade.

Sincerely,
Doxarn B, Seravs, President

Rusovvrios Duny Passep ox Jasvary 10, 1967, sy 1ng Exscvrive
COMMITTEE OF THE AMERICAN ARBITRATION ASSOCIATION

Whereas the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, of June 10, 1958, would
facilitate final resolution of disputes which might otherwise hamper
the development of international trade; and

Whereas commercial arbiteation has proved an effective means of
settling disputes between contractual parties from different countries
with diverse systems of law; and

Whereas thirty-one Nations have already ratified the 1955 (on-
vention, including France, Germany, India, Japan, The Netherlands
and Switzerland; and

Whereas enforcement of arbitral agreements voluntarily entered
npon by business firms is in the interest of the United States as o
prineipal trading country: Be it

Resolved. That the American Arbitration Association supports the
ratifieation by the United States of the United Nations Convention
on the Recognition and Enforcement of Foreign Arbitral Awards;
be it further



44

Resolped, That the officers of the Association be directed to express
thi= endorsement to certain other organizations interested in foreign
trade, and to call 1pon stieh m-g_':m-.iz.ninu.-: Ly exX pPress their sipport
of the Convention.

—_—

Pensons Wao Have Staven Canns Favorivg RATIFICATION OF THE
UsireEp Narions (CCoxvenTion ox THE REcogyimion anp ENFoORCE-
MEXT 0F FPorBIGN ARBITRABLE AwAkDS o Juse 10, 1958

Robert Abelow, Weil, Gotshal & Muanees, 60 East 42d Street, New
York Clity.

Allan J. Ackerman, partner, Main Lafrentz & Co,

Joseph . Akulonis, JJr., controller, International Basic Engineering
Corp.

I{i:'h:tl'd O, Allison, partner, Reid & Priest.

Mannel R. Angulo, partuer, Curtis, Mallet-Prevost, Clolt & Mosle.

Elizabeth Ashby, treasurer, Carpet Masterpieces, Ine.

Jeff Bernstein, assistant editor, New York Law Journal,

George A, Birrell, general counsel, International Division, Muobil
“il {'ul'll,

Frederick H. Bullen, Esq., partner, Kaye. Scholer, Furman, Haves &
Handler.

Willism G, Beckham, partner, Muain, Lafrentz & Co,

Jurnes J. Cihard, merchandise manager, Greenwood Mills.

Alex Chopnick, partner, Conners & Chopnick.

Henry Clifton, Jr., partner, Buell Clifton & Turner.

Stephen H. Cooper, associate attorney, Weil, Gotshal & Muanges.

Homer Crawford, secretary, St. Regis Paper Co.

A, CL Croft, editor, Personnel Journal.

Oscar W, Darge, director, International Division, Turner Jones Co,

W. D. Davies, international transportation consultant, Deerfield
Drive, Greenwich, Conn.

5.5. De Mullis, market research manager, Greenwood Mills, Ine.

Warren Diefendorf, assistant eredit munager, Greenwood Mills, Ine.

Joseph DiFede, Inwyer and professor of law, DiFede & NMurtocein.

Robert W. Dowling, City Investing C'o., 784 Madison Avenue, New
York Clity,

Willimmn H. Draper, Jr., chairman, Pension Corp. of America, 320
Purk Avenue, New York City.

Edwin D. Ford, partner, Reid & Priest, 2 Rector Street, New York
Clity.

Jilins Fox, president, Carpet Nasterpieces, Ine., 295 Fifth Avenue,
New York Clity.

Edwin M. Fuller, vice president-treasurer, Greenwood NMills, Tne.

Phil A. Gates, attorney, 830 Park Avenue, New York City.

Samuel E. Gates, partner, Debevoise, Plimpton, Lyons & Gates.

S, Harry Galfand, chairman, board of divectors, The Citizens Bank,
Philadelphia, Pa.

G. A Gomprecht, partner, Main Lafrentz & Clo.

John T Gwynne, secretary, New York Chamber of Commerce.,

Philip W. Haberman, Jr.; partner, Proskauer, Rose, Goetz & NMendel-
suhn.

I.. W. Heptig, attorney.

J. Wayne Hisle, vice president, finance, Rockefeller Clenter, Ine.



4

Howard M. Holtzmann, partner, Holtzinann, Wise & Shepard.
Neal Heory Hundt. staft vice president and counsel. ANFE.
Flovd W. Jefferson, ehairman, Iselin Jefferson (o,
Joseph K. Johnson.
Rabert €. Jones, partner, Main Lafrentz & Clo.
David 1 t'lwl"-ld research assistunt, United Nations Association-USA.
D. G. Lewis, vice president, American & Foreign Power Co.
John W, Lewis, partner, Weil, Gotshal & Manges.
Richard E. Luthmann, partner, Price Waterhonse & Clo,
LeRoy Marceanw, counsel, Standard Oil Co. (New Jersey ).
Lawrence I. Marks, vice president, finance, General Chgar Clo., Ine
5. Grant Nason, Jr.
Gordon E. M (‘u\ secretary-credit mun.we , Greenwood Nlls, Tne.
Rev, Thomas J. MeDonough, head, Economies Department, Notre
Dame Univ i_'.lhli A
o MeFadden, Jr, prineipal, Egeers & Higgins.
Murs: Narion Ho MeVitty.
Osear L. Miller, partner, Main Lafrentz & Co,
David W. Peck, partner, Sullivan & Cromwell.
Raobiert N, Pennayer, partner, Putterson Belknap & Webly.
Bernurd W. K{‘t'linn;_:v. viee ||n‘-su|v||l St. Rewis Paper Co.
Sumitel A. Reinach, Jr., member of firm, Reinach & Lehrer.
Paud Ruopp, partuer, Muin Lafrentz & Co,
Wavne A, Rodman, pnulumnn nunager, Jantzen, Ine,
G- Norman Rubin, controller, Greenwood Mills, Tne.
Howard M. Schott, attorney, 1199 Park Aveune, New York City
Whitney Novth Sevimour, }J'H‘lllt' Stmpson, Thacher & Barilett.
Henry 1. Skelton, vice president, Manufacturers Hanover Trust
Alex Smiplley, group vice pi‘i“-ultlt'lll. St. Regis Paper Co,
Bruce F. Smitl, partner, Price Waterhouse & Co.
Willis A, Swach, partoer, Main Latrentz & Clo,
Abralein Stanger, senior pariner, Stanger & Rothistein.
Bartlert W. Stevens, vice president, Manufacturers Hanover Trist
Coo, 350 Park Avenne, New York Clity
Ralpl L. Strans, 375 Park Avenue, New York Clity.
Thomas Thueher, member, Putterson, Belkunp & Wehb.
All'l'ml Tree, vice president, Chiemieal Bank New York Trust Clo,
H Vayo, internitional vice president, St. Regis Puper Clo.
I (-uluml Wall, assoeiate attorney, Conner & Chopniek.
H{ thuel M. Webster.
Arnold 5. Zander, IH'(-‘:-illl'Hl. United Waorld Federalists.
5. Nobles Lowe, vice president-general counsel, West Virginia Pulp &
Paper Co.
IKenneth Spang, viee president, First National City Bank.



