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INTRODUCTION
<

Tbis analysis is designed to provide background material on the work of the recent
U.N. Conference on International Commercial Arbitration reiating to the draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards. Although many aspects are
covered, no attempt bas been made to deal with every point at issue, nor to describe all
that was said on such pofnts as have been selected for review. The aim has been,
however, to cover in some detail those points that might be of particular interest to those
concerned with this matter.

The material is divided into three parts. Part | deals with the scope of the
Convention: that is, the kind of arbitral award to which the Convention relates and the
reservalions which states are permittedfo make when signing, ratifying or acceding to it.
These matters are all covered in Article I. Article I, also dealt with in this Part, is
cencerned with the recognitibﬂ of arbitral agreements and the duties of courts to refer
parties to such agreements to arbitration when requested to do so. Part Il deals with the
provisions of Articles 1l to VI inclusive. These are concerned with the obligations of
conlracting slates to recognize and enforce awards and the conditions tbere/or. Part 111
deals, in more summary [ashion, with the remaining Articée;.* A P;Irt IV is added in which
the texts of the Convention and the Final Act are set out, together with the names of the

delegates. . V _

® In citing the Record of this Conference and the amendments and reports submitted to it only

the last symbol will be used in each case., Thus "'SR.4,p.2"* will refer to page 2 of the
document designated “"E/CONF.26/SR.4*" and *'L.6** (o thai designated ""E/CONF.26/L.6."
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PART 1

SCOPE OF THE CONVENTION

A, Definition of Arbitral Awards

ARTICLE [

““1.  This Convention shall apply to the recognition and enforcement
of arbitral awards made in the territory of a State other than the State
where the recognition and enforcement of such awards are sought, and
arising out of differences between persons, whether physical or legal.
It shall also apply to arbitral awards not considered as domestic
awards in the State where their recognition and enforcement are sought.

2. The term ‘arbitral awards’ shall include not only ewards made by
arbitrators appointed for each case but also those made by permanent
arbitral bodies to which the parties have submitted."’

1. Territoriality/Non-Domestic Awards (paragraph 1)

The first sentence of parsgraph 1 is substantially the same as
pasragraph 1 of Article I of the draft of the Ad Hoc Committee appointed by

the E.C.0.5.0.C. (E/2704 and Corr.l, Annex). The second sentence is new.

Although 1t was recognized that a definition of the arbitral
awards to which the Convention applied would probably have to include a
territorial criﬁerion, this was unsatisfactory to a number of delegates and
. various alternatives were considered. Eventualiy that now embodled 1in the
second sentence was adopted,; but to meet the objections of many states s
provision was later added permitting a state to 1limit recognition and
enforcement to awards made only in the territory of anotherlcontracting
state. The I.C.C. proposals to include also awards made between parties

having thelr principal establishments or usual residences in different

-1 -
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countries ard those dealing with disputes arising from contracts which
qualify as international not because of the nationalities or residences of
the parties but because they involve legal relationships implemented in
whole or in part in the territories of different states (E/2822, Annex II B)

were not adopted.

At the outset of the Conference, the delegate from Italy said that

"

... the Conference should reconsider the definition
of the awards to which the Convention would apply.
The mere fact that an award had been made in s
country other than that in which it was sought to
be relied upon was not enough to make it a foreign
award from the point of view of the country of
enforcement. The Conference should seek other
criteria better suited to the purpose of the Con-
vention..." (SR.2,p.7)

And the German delegate said that

"If it was agreed that the place where an award was
made should not be considered a determining factor*
«+. whether an award was to be regarded as national
or foreign could be made dependent on the nationality
of the parties, the subject of the dispute, or the
rules of procedure applied. The last seemed to con-
stitute the most appropriate determining Tactor."

(SR.L,p.k)

These statements were followed by debate on an amendment sponsored
by Austria, Belgium, Germany, France, Italy, the Netherlands, Sweden and
Switzerland which proposed the fpllowing as paragraph 1 of Article I:

"This Convention shall apply to the recognition and
enforcement of arbitral awards other than those

considered as domestic in the country in which they
are relied upon." (L.6)

* Presumably this should read '‘the sole determining factor.”
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The delegate of France sald thls was prompted by the belief that
the definition in the Ad Hoc Committee's draft

"placed undue emphasis on the place in which the award

was made ... The place of the award was often fortui-

tous or artificial and, unlike the place of a court

Judgment, which was governed by unequivocal court

rules, might often prove difficult to determine

(A)s was shown by the ruling of the French Court of

Cassation that an arbitration conducted under foreign

law in Paris was not a French arbitration, certain

legal systems regarded the place where the award was

mede as only a secondary factor." (SR.5,p.8)

However, it was quickly pointed out that in common law countries
such a definition would not be appropriate and to define a foreign award
as one not "domestic" produced no better result thsn a provision which

said the Convention applied to awards "considered as foreign in the

country in which they are relied upon" (id.,p.10)

In reply it was said that this proposal was not complete in
itself, but that its sponsors were discussiﬁg an additional clause which
would provide criteria for determining the nationality of an award and
vwhich would take into account the law under which it was made (id.,p-ll)
The German delegate pointed out that locus was not the determining crite-
rion under German law as the application of German procedural law to an
arbitration held in another countr& rendered the award domestic under

German law (SR.6,p.8).

In Colombia, it was sald, the proposed criterion would be "much
too vague" and the least the Conference should do was to determine to which
awards the Convention should spply. A proposal by Turkey that the criterion

should be-the'laW'which governed the arbltration was equally unsatisfactory,

as Colombia could not recognize an award made internally under a foreign







deferred final decision until after decision on the difficult matter of
Reservations, but the text remalned unaltered in the final document except

for two minor changes. .

2. ﬁpersons, whether physical or legal" (paragraph 1)

In paragraph 2k of the Report of the Ad Hoc Committee (E/270L4
and Corr.l, Sec.E) it was said that Belgium had proposed an express pro-
vision that public enterprises and public utilities should be deemed to be

legal persons 1if their activities were governed by private law, but the

Committee had considered that such a provision would be superfluous. In

its comment on this Report, Austria said

"Since the term 'legal persons' includes States, the
draft Convention seems admittedly to cover arbilirsl
ewvards made 1n their favour or against them in cases
of disputes with subjects of private law. Neverthe-
less, it would be desirable to provide expressly
that the Convention is also applicable in cases in
vhich corporate bodies under public law, and partic-
ularly States, in their capacity as entities having
rights and duties under private law, have entered
into an arbitration copventlen for the purpose of

the settlement of diSputes." (L/2822, fnpex T B)
SALTE Y

T
At

The Society of Comparative Legislatioﬁ suggested an appropriate addition to

implement the Belgian proposal (E/2822, Annex IT B).

At the Conference the Czechoslovaklan delegate said that his
delegation would not obJject to an express provision that the Convention
was applicable to cases where corporate bodies under public law, "in theilr

Tt

capaclity as entities having rights and duties under private law,” entered

into arbitration agreements (SR.7,p.3). Such a position was to be expected

of & state that conducted its trade through state-owned corporations or
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government departments.* In fact the very participation of totalitarian
states in the preparation of the Conventlon foreshadowed a document that
would cover their trading‘entities. Acceptance of the Czechoslovakian

smendment, providing that the term "arbitral award" should include awards

"made by permanent arbitral bodies” (1.10), underscores this aspect.

At the same time, delegates did not evidence any desire to debate
this question. Instead, they appeared willing to assume that the point was
adequately covered by the expression used in the draft of the Working Party:
"arising out of disputes or differences between physical or legal persons’”
(L.Mé,para.S). A proposal by Israel to delete this phrase, when the report
of the Working Party was introduced (SR.l6,p.2), was supported by Austria
end Australis (id.,pp.4-5). The Itelian delegate wondered whether the words

"might not furnish grounds for invoking the Convention

in a dispute between States submltted to the Permanent

Court of Arbitration at The Hague" (1d.,p.5),
but the President of the Confe?ence thought the Ad Hoc Commlttee "had had no

guch intention when it had prepared the draft Convention™ (ibid.).

Rejection of the Israeli proposal by 21 votes to T with 9 absten-
tions (id.,p.6) might be interpreted ss affirming the view that the Conven-
tion applies to awards agalnst states where they act in a privaete law

capacity, but the matter was not discussed.

When the text of the Conventlon proposed by the Drafting Committee

ceme before the twenty-third plenary session, the Itelien delegate observed

* Compare also the statement made by the Iranian delegate that “arbitral clauses were usually included
in contracts between the Iranian Govemment and foreign firms relating to the country’s economic
development programmes’’ (SR.4,p.2) ‘
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that the title referred to "forelgn" arbitral awards although the word
"foreign'" dld not appear in the body of the Convention. He thoﬁght it would
‘be sufficient to refer simply to "arbitral awards.s The Swiss delegate
suggested "arbltral awardg in private law" (SR.23,p.5), to which the

United Kingdom delegate replied that the term "in private law" was not
appropriate as the Convention "might spply to public arbitral bodies"

(1bid.).*

On the whoie, the better view would appear to be that the expression
"persons, whether physical or legal" should be given effect according to
its ordinary meaning, so as to classify a state or department or agency
thereof or a state-owned corporation as a legal person. The only necessary
qualificetion, and one suggested by the Phllippine delegate (SR.19,p.6),
would appear to be the exclusion.of political matters. But where a state
has agreed in a commercial contract to submit differences to arbltration,
it would seem unlikely that a court asked to enforce an award made in
accordance with such agreement would refuse enforcement on the ground that
the state was not a legal person. .At least, so far as the Conference was
concerned, the intention appears to have been to includérsuch awvards.
Otherwise,‘the long debate on permanent arbitral\bodies of totalitarian
states, and even participation by such states in the Conference as a whole,

would have been a waste of time.

3. Permenent Arbitral Bodies (paragraph 2)

As defined in paragraph 2 of Article I the term "arbitral awards"

* The reference to “‘arbitral bodies” appears to be an error in transcription. The writer’s note
records the U.X. delegate as saying: “‘Things have moved - public bodies will be subject to

the Convention’ and the Isracli delegate as saying he agreed.

T R S e e SCHC AR G b Sralins ) AT QYT W Tt o e Do At g




includes

"not only awards made by arbitrators appointed for each
case but slso those made by permenent arbitral bodies
to which the parties have submitted."”

In the Report of the Ad Hoc Committee it was saild that the last
part of this definition, as then proposed by the U.S.5.R., was unnecessary
and a reference in the Report would suffice (E/270h snd Corr.l, Sec. F,
para. 25). At an early stage in the Conference, the Czechosloveklan dele-

gate said in support of his amendment to add this part (1.10):

"The system of institutional arbitration was well
esteblished in countries with & plenned economy. In
other countries permsnent courts of arbitration had
been working with considersble success, and he had
no doubt that the practice would continue to spread.
However, as there were some countries in which insti-
tutional arbitration was not known, it might be well
to add an sppropriate provision ..." (SR.7,p.3)

An entire plenary sesslon was devoted to a debate on this pro-

possl (SR.8). The Israell delegate consldered 1t superfluous:

"If the procedure followed by the permanent bodies
referred to therein was genulnely arbitrel, the
Convention would apply to the resulting awards in
eny event. On the other hand, 1f those bodies were
really courts of Justice, exerclsing compulsory
Jurisdiction, the fact that they were described as
arbitral would be wholly meaningless and they could
never come within the scope of the Convention.

"He agreed with the U.S.S.R. representative
that international trade was of vital importance
to the promotion of understanding between States.
Equally important, however, was the acceptance of
the true nature of international arbitration ...
Real international arbitration presupposed the
existence of a universal arbitral body composed
of 8ll States or the sppointment of neutral arbi-
trators freely selected by the parties to the
dispute. There could be no such erbitration in &
tribunal imposed by one State alone.” (SR.8,p.2)
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In the opinion of the Italian delegate the crucial question was
not whether the body was permanent or speclally appointed, but whether
there was an element of compulsion in the submissibn. Agreeing with this

view, the French delegate said that

"During 8ll the years of the application of the Geneva
Protocol and 1927 Convention, no suggestion had ever
been made that the term 'arbitral award' did not
include an award made by a private permanent arbitral
body.

"Tf, however, the purpose was to cover awards
made by permanent bodies which might call themselves
arbitrel bodies but which were really courts because
the parties were compelled to have recourse to them,
the Czechoslovek amendment was open to serious ques-
tion. The awards made by such bodies were the same
as judicial decisions." (SR.8,p.h)

The Belgian delegate proposed the insertion of "voluntarily" before "sub-

mitted" (id.,p.5).

In reply to these and other criticisms the Czechoslovakiean

delegate said that

"ot only di1d his delegation not question the prin-
ciple of voluntary submission, but it strongly
supported it. The awards of the Court of Arbitration
of the Czechoslovak Chamber of Commerce were made by
independent arbitrators, snd the partles were free to
declde whether or not they wished to make use of its
services. It had the great advantage that the parties
¥new in advance its rules of procedure and its legal
status. Moreover, Czechoslovak trading bodles were
under no obligation to submit thelr disputes to that
institution. In maritime disputes, for example, the
Czechoslovak party usually submitted to arbitration
in London. There was, therefore, no question of
compulsory Jjurisdiction.' (ibid.)

The voluntary nature of the submission having thus been settled

(the Belgien amendment was accepted), the only question was whether the
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+*

SCOPE OF THE CONVENTION
(continued)

B. Reservations

3. When signing, ratifying or acceding to this Convention, or
notifying extension under article X hereof, any State may on the
basis of reciprocity declare that it will apply the Convention to the
recognition and enforcement of awards made only in the territory of
another Contracting State. It may also declare that it will apply the
Convention only to differences arising out of legal relationships,
whether contractual or not, which are considered as commercial
under the national law of the State making such declaration.”’
(Article |, paragraph 3)

Italy proposed four reservations (L.4k1). These would permit &
state to declare that 1t would ap?ly the Convention only to the recognitlon
and enforcement of awards

(e) made in the territory of another contracting

state; _

and to declare that it would not apply the Convention to the recognition

and enforcement of awards

s

{(b) considered as domestic by the law of the state
making such declaration although made in the
territory of another state;

(¢) where the parties were all nationals of, were
domiciled in or usuel residents of the declar-
ing state and the dispute had no reasonable
connexion outside the national territory;

(@) where none of the parties was a national of a

contracting state or domlciled or usually
resldent In its territory. '

These were all eliminated except the first, but at the end of
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the Conference the Germen delegate said he regretted the omission of (b).
An award made abroad under German procedural law would under the Convention
have to be regarded as a foreign award, but under German law it would be

regarded as domestic and could be annulled in Germany, whereas other types

of "foreign" awards could only be ennulled in foreign courts (SR.23,p.12).

The Italisn effort to devise a formula that would meet the needs
of all the various systems represented at the Conference provoked the
comment from the delegate of Ceylon thait this tendency

"to glve consideration to the internal laws of various ,

countries and to attempt to adapt the text of the

Conference to them ... was contrary to the very aim

of the Convention, which should be to bring closer

together the different national arbitration laws,

thereby facilitating the recognition and enforce-

ment of forelgn aswards." (SR.15,p.4)

In the VWorking Party appointed to deal wilth this matter, being
the same Party as that which dealt with paragraph 1 of Article I, plus the
addition of Ceylon, most of the delegates felt that no reservations should
be permitted (SR.21,p.9). The amendment proposed, however, set out the
first two grounds of the Itallan proposal, omitting the third and fourth
based on nationality and residence (L.49). As the third was the only one
Italy would have been compelled to make because of its own legislation, the
Italian delegate sald he was not satisfied and would have preferred no
reservations at all, "for then all States would find themselves in the same
position' (id.,p.10). At the end of the Conference he said that this
fallure to meet Italy's requirements might make it difficult for his
government to accede to the Convention (SR.23,p.l3). Possibly, however,

as In the case of Germaﬁy, the difficultiles could be overcome by changes in

domestic legislation.




- 13 -

During the debate on the subject of reservatlions, two extreme
views emerged: that expressed in the Report of the Working Party (L.49)
that there should be no resg;vations at all and that put forward by Israel
thaet eny state could make such reservations as it saw fit and that other
states would not be bound vis-a-vis that state to any greater extent than
it was. The latter proposal, it was felt; would ensure genulne reciprocity
and at the same time would offer less encouragement to meke reservations
than would a list, wbuld meet the requirements of all states and would thus
lead to the greatest number of accessions (SR.21,p.10). Germany, Bulgaria,
Itely, Colombia and the Philippines supported this view; Japén and the
U.S.5.R. felt 1t would be better to have no reservations at all. Ceylon
commented thet, if domestic legislation were to be given expression in a
variety of reservations, the result would bé disastrous for international
business (id.,p.11) and added "sre we going to.write away the labor of the

last 14 days?"

The Working Party's proposal that there should be no reservations
vas defeated by 24 votes to 2, with 9 abstentions (1d.,p.13). The Israell
proposal, conflned as suggested by Italy to Article I, was defeated by 22

votes to 9, with 6 ebstentions (id.,p.1k).

Both Italy and Norway still felt it was essent#al to exclude
disputes which had no internatiopal character and the Itallean delegate
stressed the possibility of Itallen nationals arbitrating across the border
to escape taxes. It was suggested that the enforcement of such awards in

Italy might be refused on the grounds of public poliéy (ibid.).

A number of delegates were concerned wlth the principle of

reciproclty. The representative of the U.2.8.R. moved the insertion of the
D J . iy
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words "on the basis of reciprocity" in the introductory phrase both in the
Working Party and in the plenary sessions. This was adopted by 16 votes to
1, with 14 ebstentions (SRKQl,p.l5). The territoriel reservation thus

modified was adopted by 29 votes to 1, with 3 abstentions (ibid.).

The Itellan delegate then asked for a vote on (c) of his amend-
ment (L.41) which would have permitted a state to declare that it would not
apply the Convention to awards "considered as non—doﬂestic by the law of
the State" making the declaration when the parties were all nationsals or
domicilisries or habitusl residents and the dispute had "no reasonable
connexlon outside the national territory." This was defeated by 16 votes

to 6, with 8 abstentions (ivid.).

More significant, however, was the contest over the reservation
in the Working Party's draft which would have permltted non-spplication to
avards "consildered as domestic by the law of the State making such decla-
retion”™ even though they might be made in the territory of another state.
The German delegate, in support of this, said that under German law (es
noted above) an award made in the territory of another state, but in
accordance with German procedural law, would be‘éonsidefed a8 domestic
sward and the Convention should not spply fo it. The provision, however,
received only 11 votes in favor and as 11 states voted sgainst it, with

10 abstentions, it failled of adoption (id.,p.16).

The third reservation contained in the draft of the Working Party
vhich would have permitted states to limit appllcatlion to "disputes earising
out of contracts which ere considered as commercial under the domestic law"
also felled at this stage to receive the requisite support (13 to 11, with

7 ebstentions: id.,p.1l7). It was, however, resurrected by the Netherlands
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on the next to the last day of the Conference on the g}ound that its
omission would cause great difficulties for countries like Belgium. The
proposal was supported by Norway and Turkey and on ﬁeing put to a vote
received 24 votes in favor ;ith only 2 against, and 6 abstentions
(SR.23,p.12). As the Turkish delegate said, the provision could do no harm
snd 1t was not reallyna reservation but rather an accommodation to those’
legal systems in which commercial law was distinct from civil. If the
Conference accepted the clause, he said, "the Convention could obtain
world-wide acceptance and thus make a great advance over previous con-

ventions." It was also sald that the concept of reciprocity could not

apply to this clause (1d.,pp.10-11).

As reported by the Chairman of the Drafting Committee it was felt
thaet some states might interpret paragraph 3 of Article I asz authorizing
them to apply the Convention only to the recognition and enforcement of
awerds and not to the recognition of arbitration agreements under Article IT
(id.,p.5). The delegate from the United Kingdom said that

"The provisions of article IT must be binding on States;

otherwise, a party to a dispute might have recourse 1o

the courts, even if it had signed an arbitral agreement.

In order to avoid that difficulty, all that was neces-

sary was to change the position of the word ‘only® in

the English text ... In that way one could be sure that

every State recognized the validity of arbitral agree-

ments, and the principle of reciprocity would also be

safeguarded." (id.,pp.6-7)

This opened the door to a proposal by Belgium, supported by
Argentina and Guatemala, that Artilcle II be dropped entirely ("The Con-
ference had first voted in this sense by a large majorlity and had reversed

its vote by & much smaller majority" id.,p.8), but the U. K. delegate stood

' firm, repeating that
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"Countries should not be permitted to sign the Con-
vention under the impression that they could then
avold its application by refusing to recognilze the
validity of arbitral agreements ... (I)t would be
better to have no convention at all than to have
one greatly inferlor to the 1927 instrument.”

(sR.23,pp.8-9)

On the vote the U.K. proposal was adopted by 22 votes to 8, with
6 abstentions, snd "only" was moved from its place in the draft. of the
Drafting Committee ("declare that it will apply the Convention only to the
recognition and eﬁforéement‘of awards made in the terrltory of another

Contracting State" L.61) to its present position after '"made" (L.63).

Whatever criticism may be leveled at the consequent drafting of
this sentence, it is clear from the record that the donference did not
intend that & state could make any reservations as regards Article IT and
rejected the interpretation suggeéted by the Chairman of the Drafting
Committee. At the same time the Belglan delegate was most emphatic that
if Article II stayed in without any right of reservation his coﬁntry could
not accede (id.,p.7). It was hoped, however, that the concession made
regarding a reservation to commercial relatlonships would enable Belgium

to overcome its objections.

In the Drafting Committee. 1t was concluded that a general clause
prohibiting all reservations not provided for in the Convention should
" gppear in the Final Act and paragraph 14 of that document contains such a
provision. Doubts were expressed és to its effect. The delegate of the,.
U.S.8.R. said his delegation would sign»the Final Act on the understanding
‘that this statement would not serve as a precedent (SR.24,p.12). The
delegate of Israel moved to reconsider 1t "on the ground that it might lead

to confusion." When his motion was defeated 18 to 11, he said his
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SCOPE OF THE CONVENTION
(continued)

C. Reciprocity

ARTICLE XIV
v A Contracting State shall not be entitled to avail itself of the

present Convention against other Contracting States except to the
extent that it is itself bound to apply the Convention.’’

At en early stage in the Conference the Norweglan delegate had
introduced what he celled "a genersl reciprocity clause" which would provide
that a contracting state could not avall itself of the Convention against
other contracting states except to the extent that it was itself bound
(L.28). This was first brought up in connection with the federal clause

| (SR.20,p.6), when 1t was argued that the special reciprocilty clause in that
iArticle should be made general. Although supported by a number of states
(Bulgaria, Belgium, the U.K. and Ceylon; if was opposed by Israel), the
Proposeal was not voted on until the last day of the Confefence vhen 1t was

- egain brought forward, opposed by Sweden as "unnecessary" ("Due provision
for reciprocity had already been made in all the contexts where it had some
 significance") and adoﬁted by thé small vote of 13 to 5, with 16 sbstentions

(SR.2k,p.7).

During the discussion of this in the debate on the federal clause,

the delegate from Israel had pointed out that

"... the Ad Hoc Commlttee's ldes had been that the States
parties to the Convention should not be able to take
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advantage of the reservations made by other States.

That was not in conformity with current practice

but in the case of arbitration there were sound

reasons for departing from custom. If a State made

a reservation because of the specilal features of

its domestic legislation -- for example, because it

regarded certain awards made abroad as domestic -~

cother States were obviously not compelled to adopt

these special features. The Ad Hoc Committee had

therefore been quite right in not basing the draft

Convention on the idea of reciprocity, at least

with regard to the possible reservations."

(SR.20,p.7)

The inclusion of this clause (Article XIV in the final text) does
not, of course, require a state to limit its own recognitions and enforce-
ments of awards snd agreements to the same extent as other states (for
exemple, & common law state does not have to adopt the reservation on
commercial relationships), but it does give.s defensive right; and a state
vhich does make reservations, whether as regards territory or its federal

composition or otherwise, can expect to receive no more than it is pre-

pared to gilve.

Vhat significance the phrase '"on the basis of reciprocity" in

. paragraph 3 of Article I may have is not altogether clear. If 1t mesns

that & state which limits recognition and enforcement to awards made in the
territories of other states can require sucﬁ states to recognize and enforce
fawards rendered in its territory, the words add nothing to the obligétions
imposed by paragraph l; for all contracting states are thereby required to
recognize and enforce awards rendered in the terriltorles of other states.

If it means that such a state may by its own declaration exact similar
declarations from other states, the libefty granted by paragraph 3 would
‘become an instrument of repression, defeating the liberal objects of the
kConvention. Such a constructien is hardly tensble. DPerhaps the explanation

:lies in the fact that these words were inserted at & time when it was not
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SCORE OF THE CONVENTION
(continued)

D. Arbitral Agreements

ARTICLE IT

1. Each Contracting State shall recognize an agreement in
writing under which the parties undertoke to submit to arbitration all
or any differences which have arisen or may arise between them in
respect of a defined legal relationship, whether contractual or not,
concerning a subject matter capable of settlement by arbitration.

2. The term 'agreement in writing' shall include an arbitral
clause in a contract or an arbitration agreement, signed by the
parties or contained in an exchonge of letters or telegrams.

3. The court of a Contracting State, when seized of an action in
a matter in respect of which the parties have made an agreement
within the meaning of this article, shall, ot the request of one of the
parties, refer the parties to arbitration, unless it finds that the said
agreement is null and void, inoperative or incapable of being
performed.”’

1. Proposals by Sweden and Poland

In the Report of the Ad Hoc Committee it was said that the rep-
resentative of Sweden had proposed an Article in the Convention that would
reproduce essentlally Article I of the 1923 Protocol and provide that
contracting states would undertake to recognize the Vali@ity of written
agreements to submit differences to arbitration._ The Committee decided
not to adopt this proposal. India and the United Kingdom voted in favor
of it, Ecuador thought it already implied, Egypt and the U.5.5.R. opposed
1t, Belgium considered it imprecise and superfluous (E/ETO& agd Corr.1,

Sec.F, paras. 18 and 19). In the subsequent Report of the Secretary-

General setting out comments by governments (E/2822), Sweden again pressed
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for the addition of such a provision (E/2822/Add.1) and the United Kingdom

urged that the matter be discussed at the Conference (E/2822/Add.l,para.l17).

There Poland submitted s pr0pdsed draft to cover the matter
(E/CONF.26/7), and Sweden led off the initial discussion, with support
from Italy, Norway, Ceylon, France and India (SR.7,pp.8-12). The delegate
from E1 Salvador doubted that such a statement of principle propérly be~
longed in the body of the Convention and thought 1t might be embodied in a
subsldiary agreement; He also pointed out that the subject was complex and
considerable detail would be required in order to avoid difficult questions
of conflicts of laws (id.,pp.9-10). 1In reply to this the French delegate
sald "the case law developed over a period of thirty-five years should af-
ford & sufficient safegusrd for the future," but he doubted the wisdom of
requiring that agreements be "in writing" (id.,p.11). -Turkey supported
El Salvador, and Japan thought the provision redundant "and could cause

only difficulties in the future" (ibid.).

There were, however, obvious difficulties in trying to f£it the
provisions of the 1923 Protocol into the Convention. As the German dele~
gate said, the clause proposed by Sweden (L.8) "must be connected in some
way with arbitral procedure." Some definition of "in writing" would also

be desirable (SR.9,p.3).

The Belgian delegate doubted the wisdom of including any pro-
vision on this subject. He thought it would "in eny case be useless,
j as 1t would overlap with article IIT, sub-paragreph (a) of‘the draft
and might lead to some confusion..." Tﬁe best course, he thought,
would be to leave the 1923 Protocol undisturbed and to provide in the

Convention that every contracting state would be deemed to have adhered
=]
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composed of Belgium, Germany, Poland, Sweden, Turkey, U.S.S.R. and the

united Kingdom was appointed to prepare a new text (SR.9,p.1k4).

o, Protocol versus Article

When the Report of the Working Party (L.52) was Introduced, the
delegate from the Netherlands suggested that the Conference might recon-
sider its decision not to include these provisions in the Con?enﬁion 1tself,
He felt that the subject could conveniently be covered in a single article
and with that end in view he submitted a draft (1..54) for considerstion
(SR.El,p.l?). The Belglan delegate promptly opposed this suggestion,
saying that mandatory provisions of Belglan law would prevent it from
ratifying & convention containing an article such as that proposed. On a
vote, however, the Conference decided by 18 to 8, with L abstentions, to

reconsider the matter.

3. Reservation

As soon as the debate on this subject was renewed, the Israelil
delegate proposed the addition of a reservation which would permit a
state at the time of signature, ratification or accession to declare that
this article would not apply to it (id.,p.18). .Eoth the United Kingdom
and the U.S.S8.R. opposed this proposal, the former ssying that this would
permit & court which was asked to‘enforce an avard to refuse to recognize
a valid submissibn to arbitration, and this woﬁld defeat the whole purpose
of the Convention: "A validity clause was essential if the Convention was
to be vieble" (id.,p.19). The Israell delegate accepted this criticism,

but said that, if the Netherlands draft were adopted,

13}

... matters might be referred to arbitration which
wvere whelly within the purview of dcmestic courts.
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Those paragraphs had nothing to do with the recog-

nition and enforcement of arbitral aswards and were

beyond the scope of the Convention. Moreover, they

would require a court to treat as valid an agree-

ment resulting in an arbitral award that could not

be enforced under article IV (1) of the Convention,

or to refer to arbitrators cases which could not

have been enforced if an award hed been given.,"

(8R.21,p.19)

These arguments were supported by Belgium and Turkey and doubt-
less would have had the support of the Latin American delegations if other
engagements had not prevented their sttendance at this late hour (the
session lasted from 2:45 P.M. until 9:25 P.M. without a bresk)., The pro-
posal was rejected by the close and small vote of 13 to 9, with 4 absten-

tions (id.,p.20)

The United Kingdom delegate felt strongly, however, that these
provisions for the recognition Qf egreements were necessary, particularly
after hearing the debate on the subject. It was spparent, he said, that
states might kill an arbitration before it was even born by permitting
litigation in their courts in spite of agreements to arbltrate. As part
of the fire had centered on the ‘requirement that states recognize agree~
i ments "as valid," he proposed the deletion of these words and this was
adopted by 14 votes to 1, with 8 abstentions (ibid.). It was also agreed,
by a vote of 21 to O,vwith 3 abstentions, to refer to differences arising

- from legal relationships instead of merely to contracts.

As noted above, the question of reserving on this undertaking

' to recognize agreements was again brought up in connection with the Report
- of the Drafting Committee and Belgium again sald 1t would be impossible
for it to accede to the Convention if 1t could not do this. Guatemala

also objected:
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"By inserting a clause on the validity of arbitral
agreements, the Conference had exceeded the terms
of reference given to it by the Economic and Social
Council." (SR.23,p.7)

And Argentine said that the Conference had first voted to drop the Article

"by a large majority and had reversed its vote by &
much smaller majority. It seems logical, conse~

quently, to permit States to make reservations con-
cerning the provisions of article IT ..." (id.,p.8)

The effor®t at this stage to permit a reservation was defeated, however,

snd Article II remained firmly imbedded in the Convention, the final vote

on the whole Article being 27 to 2, with 5 abstentions (SR.2h,p.lO).

1

k. Agreement "in writing"

Before lesving this subject, it is worth noting the debate on
the requirement that agreements must be "in writing" in order to gqualify
for recognition. The Netherlands head proposed that this term be defined

to include an

"

««« exchange of letters or telegrammes betveen the
parties and confirmetion in writing by one of the
parties without contestation by the other party."

(L.5k)

The U.8.8.R., however, said they could not accept the last part
}of this proposal {SR.21,p.20) and the U.K. agreed with this. On a vote,

- baragraph 2 of the Working Party's draft (L. 52) was adopted by 19 to 0,
with > abstentions, and the last part of the Netherlands draft (“and Con~

firmatlon in writing by one of the parties wlthout cgntestatlon by the

P —— gt TR

Other parLJ ) was defeated by 10 votes to 8, with 5 ebstentions

(SR 21,p. 91)
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Giving Effect to Agreements

Finally, notice should be taken of the undertaking by contracting
states to gi&e effect to arbitral agreements. In the Geneva Protocol of
1923 it was provided that t?e tribunals of the contracting states, on being
seized of disputes regarding contracts covered by the Protocol and contain-
ing arbitration agreements, should refer the parties to the decislion of the

srbitrators. The Netherlands draft reproduced the substance of this in its

paragraph 3 (L.54).

In objecting to this the Israeli delegate pointed out that under
Article IV (2) of the draft Convention as it then was (see L.48) the court
could of its own motion refuse the enforcement of an award which was not
capable of settlement under the law of the.court or which was incompatible
with public policy:

"However, under paragraph 3 of the Netherlands draft,

the court had to refer parties to arbitration whether

or not such reference was lawful or incompatible with

public policy. The same situation applied, mutatis

mutandis, to the grounds for refusing enforcement

specified in article IV (1) ..." (SR.21,p.21)
. The German delegate observed that thls difficulty arose from the omission

- 1n paregraphs 1 and 3 "of eny words which would relate the arbitral agree-

- ment to an arbitral award capsble of enforcément under the Convention."

The U.K. delegate suggested that it would be better to use
’Article ITI of the Working Partyfé draft (L.52) as the basis for para-
graph 3 and to add the words "of their own motion" with reference to the
- courts which were seized of actions involving arbitrastion sgreements, so
‘that a court might on its own initiative refer parties to arbitratién as

well as vhere requested to do so by one of the parties. This first
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suggestion was adopted, but the addition of the words "of their own motion"
aroused the indignation of the Israell delegate th said that
“the situstion was now worse than ever. The Uniteg

Kingdom amendment could not only deprive s party

of its protection under the law but eneble courts

to engage in Star-chamber proceedings." (SR.21,p.22)

When the German broposal was put to g vote, 1t failed to obtain
& two-thirds majority (13 to 9) and the Article was thus adopted without
any words linking sgreements to the swards enforceable under the Convention.
Nor was this omission corrected in the Report of the Drafting Committee
(L.61), although the obligation to refer parties to arbitration was (and
st111 1s) qualified by the clause
"unless 1t finds that the agreement 1s null and

vold, inoperative or incapable of being performed.”

As the applicable law is not indicated, courts may under this
wording be allowed some latitude; they may find an agreement incapsble of
- performance if it offends the law or the public policy of the forum.

Apart from this limited opening, the Conference appeered unwilling to
qualify the brosad underteking not only to recognize but also to give

effect to arbitral agreements.

The wdrds objected to by Israel in paragraph 3 ("of its own
motion") were finally deleted on the last day of the Conference as strik-
jing "at the very roots of contractual freedom” (SR.24,p.9), but no attempt
vas made at this late stage to define the sgreements which under the Con-

vention contracting states would be required to recognize and enforce.




PART II

RECOGNITION AND ENFORCEMENT OF AWARDS

A, General Provisions

ARTICLE IO

“ Each Contracting State shall recognize arbitral awards as

binding and enforce them in accordance with the rules of procedure

of the territory where the award is relied upon, under the conditions

faid down in the following articles. There shall not be imposed

substantially more onerous conditions or higher fees or charges on

the recognition or enforcement of arbitral awards to which this

Convention applies than are imposed on the recognition or enforce-

ment of domestic arbitral awards.”’
The basic obligation imposed upon contracting states to recognize
and enforce arbitral awards is contained in Article TIT of the final text
(E/CONF.26/8/Rev.1). The awards referred to are those described in para-
graph 1 of Article I; 1.e., those made in the territory of another state
and those not considered as domestic under the local law. Such "foreign"
avards, although they are not specifically so denominated outside the title
. of the Convention, are to be recognized as '"binding" snd to be enforced in
accordance with locel rules of procedure and under the conditlons lseid down
- in the Convention. No more onerous conditions and no higher fees or charges

may be imposed than are imposed on the recognition or enforcement of domestic

- awards.

As pointed out in the Note by the Secretary General (E/Cour.26/2)
some governments in commenting on the corresponding provislon in the draft
of the A4 Hoc Committee hed suggested for forelgn awards a system of

"standard procedural rules," summary procedures or the procedures applicable

- 29 -
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1o domestic awards. There were objections to all of these suggestlons, but
gipossible solution, 1t was pointed out, might be to provide that the
enforcement of foreign swards should not be subjected to more onerous con-

aitions than domestic (E/CONF.26/2;psra.8).

At the Conference this suggestion was taken up by the United
¥ingdom in & proposal which used the expression "not more complicafed” with
reference to rules of procedure and which iimited fees and charges to those
imposed in the case of domestic awards (L.11l). An Israell propossal suggested
the expression "substantially similar" in relation to rules of procedure
(L.21). During the debate the United States representative sald that "“"the
principle of naticnal treatment" deserved serious consideration as it was
essentially a rule of non-discrimination. The experience of his government
in connection with bllateral treaties had been that this standard assured
the desired résult with a minimum of legal or technical complexity

(SR.10,p.3).

It was found, however, that in many states the procedures for
enforcing forelgn awards differed from those spplicable to domestic

(1d.,p.4). Thus in E1 Salvedor

"... there was no difference in the manner in which the
two types of award were enforced once the exequatur

had been obtalned. Before that order was issued,
however, the procedures were necessarily distinct, for
in the case of foreign awards the court had to be sat-
isfied that the requirements stipulated in the relevant
international instruments had been satisfied." (id.,p.5)

. And in Sweden

"... the provisions applicable to the two types of award
differed consilderably. A Swedish award could be ren-
dered enforceable by the chief enforcement officer
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vithout preliminary formalities. By contrast, a
foreign award had to be submitted first to the Court
of Appeal, which ascertalned whether the conditions
of the international agreements in force had been
complied with. Leave to proceed could be requested
from the chief enforcement officer only after the
court had rendered a favourable opinion." (SR.10,p.6)

During the discussion differences in the use of the term "exequatur"

were apparent. Belgium regsrded Article II as concerned more with'the pro-
cedure required for making a forelgn sward operative, "in other words with
the issuing of the exe uatuf,” than with the resulting enforcement itself.
In Iérael, on the other hand, unless the foreign award had been the obJject
of & judgment in the country in which it was made, no "exequatur" was
needed. "The term 'enforcement' included the issuing of an enforcement
order" (id.,p.7). Turkey warned against the use of the term "exequatur,"
pointing out that 1t had been considered by the authors of the Geneva Con-
vention but nét used and it was not to be found in the Ad Hoc Committee's

dreft (id.,p.8).

It was obvicus that there was confusion between a court order

authorizing the execution of a foreign award and the proceedings 1n execution

thereof (SR.11,p.2). Belgium was quick to point out that the Convention was
not concerned with "enforcement measures,” but merely with the issuance of
the enforcement order (or "exequatuf") which would make the foreign award
~ domestic (id.,p.3). Whét was tovbe avoided, howéver, wés review by the loceal
Judge of the content of the foreign. award (id.,p.h). On a vote, the Belgian
Proposal that ﬁhe same rules of procedure apply to forelgn as to domestic

avards was rejected by 23 votes to 3, with 8 abstentions (1d.,p.5).

The matter having been referred to Working Party No. 1, the oppos-

ing views were found to be irreconcilable and alternative texts were
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accordingly reported (L.42 and L.k2/Corr.1), the first containing a simple
proviSion for enforcement in accordance with local rgles of procedure and
the other adding a proviso that substantislly no more onerous conditlons
nor higher fees or charges should be impoéed than are imposed in connection
with domestic awards. On a vote, the second alternative was adopted by

25 votes to 5, with 8 abstentions, and the whole Article by 30 votes to 3,

with 4 abstentions (SR.16,p.7).

In the Drafting Committee some slight changes were made and the
proviso was transformed from a condition into a separate sentence so that
the limitations on conditions, fees and charges should become an obligation
of contracting states. A proposal by Belgium in the plenary session to
chaﬂge "more onerous conditions" to "more onercus rules of procedure"” was
not adopted, recelving only 12 votes in favor and 8 against. Of the two
sentences, thé first was adopted by 25 votes to none and the second by

25 votes to 3, with L abstentions (SR.23,p.1h).




et
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RECOGNITION AND ENFORCEMENT OF AWARDS
(continued)

B. Enforcement Conditions

ARTICLE IV

1. To obtain the recognition and enforcement mentioned in the
preceding article, the party applying for recognition and enforcement
shall, at the time of the application, supply:

(a) the duly authenticated original award or a duly certified
copy thereof;

(b) the original agreement referred to in article 1 or a duly
certified copy thereof.

2. If the said award or agreement is not made in an offjcial
language of the country in which the award is relied upon, the party
applying for recognition and enforcement of the award shall produce
a translation of these documents into such language. The transla-
tion shall be certified by an official or sworn translator or by a
diplomatic or consular agent.’’

ARTICLEY

“1. Recognition and enforcement of the award may be refused, at
the request of the party against whom it is invoked, only if that
party furnishes to the competent authority where the recognition and
enforcement is sought, proof that:"'

[for clauses (a) to (e) see pages 47 tbrouéb 59

2. Recognition and enforcement of an arbitral award may also be
refused if the competent authority in the country where recognition
and enforcement is sought finds that:’'

[for clauses (a) and (b} see pages 66 and 67]

ARTICLE YT

' If an application for the setting aside or suspension of the
award has been made to a competent authority referred to in
articie V (1) (e), the authority before which the award is
sought to be relied upon may, if it considers it proper, adjourn the
decision on the enforcement of the award and may also, on the
application of the party claiming enforcement. of the award, order
the other party to give suitable security.”
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the courts and refrained from pressing proposals
designed to kill private international law."
(SR.3,p.4)

Such views were, however, countered by strong assertions in
+

favor of contractual freedom. Thus in view of the French delegate:

1"

++. international arbitration could not be truly
effective unless there was greater emphasis on the
principle of freedom of contract. That did not
apply solely in the context of the arbitration
agreement, but to the arbitration operation as a
vhole ... (H)e could not share the anxiebties of
the Italian representstive that courts might prove
reluctant to attribute to the will of the parties
the role that it deserved. Judicial records, at
least in the countries with a classical tradition,
showed that there was nothing to fear on that
score.” (id.,pp.3-4)

And the delegate from Switzerland ssid that

"Switzerland would have no objection to the adop-
tion of the idea of an 'international award' put for-
ward by the ICC. The Swiss economy in fact depended
upon forelgn trade, and the Swiss Govermment consid-
ered that the best means for encouraging such trade
was to allow the parties thereto the greatest possible
measure of freedom." (SR.4,p.9)

(c) Scheme Proposed by the Netherlands

When the matter of enf&rcement procedures ceme before the
Conference at its eleventh meetiné, the Netherlands submitted & redraft
of what were then Articles III, IV and V (in the final text the corre-
sponding Articles are I&, V and VI) which, 1t was explained, was designed
to accomplish the following (SR.11,p.5):

(1) The avoidance of a double "exequatur";

that is, an order for the enforcement of

an awverd both in the country where it
was rendered and in the country where
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enforcement was sought (it was felt that
the requirement that an award be "opera-
tive"” in a country where no request to
enforce it had been made was an "unnec-
essary complication");

(2) The avoidance of delaying tactics in the
country whereg an award is made as the
result of the burden a plaintiff has of
showing that an award has become "final"
(but the proposal still provided as a
ground for refussl that the award "was
still open to ordinery means of re-
course");

(3) Freedom for the judge in the country of
enforcement to grant an "exequatur"
immediately or to await the outcome of
annulment proceedings in the country
where the award was made (the grounds
for refusing an "exequatur" were set out
in a redraft of Article IV and were
essentially the same as those for a
nullity proceeding, so that control
over nullity would in effect be switched
to the judge asked to enforce an avard);

(4} A clearer distinction between grounds for
refusing enforcement (Art. IV) and the
procedure to be followed (Art. V);

(5) A nev and more logical list of grounds
for refusing recognition, based on the
Note by the Secretary General
(E/CONF.26/2,para.17);

(6) A more equitable division of the burden
of proof.

Amendments were also submitted by other delegations: Japan
(L.15/Rev.1), Pakistan (L.16), United Kingdom (L.22, L.23 and L.2L4),
Austria (L.25 and L.26), Switzerlend (L.30), Isrsel (L.31), France
(L.32), Germany (L.34), Yugoslavia (L.35, L.39 and L.h45), Brazil
(L-SY/Rev.l), Italy (L.38) and a "three-power draft" by Frauvce, Germany

and the Netherlands together (L.L0).

After three days of debate on these various proposals, &
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working Pérty composed of representatives of Czechoslovakia, E1l Salvador,
germany, Guatemala, Italy, Japan, the Netherlands, Pakistan, Sweden,
gwitzerland, Tunisis, the U.S.S.R. and the U.K. was'éppointed to endeavor
to reconcile the different péints of view and to agree on a text for these
three Articles (SR.lh,p.lO). The Report of this Party was given to the
geventeenth Meeting in a verbal submission by the Chairmen (SR.17,p.2)
together with a revised text which had been agreed except for the two

{tems noted (L.h3),‘ As stated in the Summary Record, the text

"... represented a compromise, arrived at after

exhaustive consideration of the views advanced
at the Conference and of the requirements of the
varlous legal systems governing arbitration
proceedings in different countries" (SR.17,p.2).

The maln espects of this text, the discussions about it and the
changes that were made in it are dealt with below in the order of their
sppearance. Before this is done, however, the following summary is given
of the maln features of the problem of "double exequatur." This problem,
that of the sutonomy to be allowed the parties as regards the arbitral
agreement and procedure, and the problem of applicable lsw constituted
~ the main issues in the debate. Because they permested s number of dif-

~ ferent aspects, there is some overlapping in the summaries which follow

 of the discussions on these aspects.

(@) Problem of the Double Exequetur

In introducing his proposal the Netherlands' delegate said

: (referring to the draft of the Ad Hoc Committee):

"The Draft introduces again the double exequatur
in demanding that the arbitral awvard must be
operative In the country where it has been
rendered. This requirement is not understandable
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for international trade. Why should an arbitral
avard be operative in g country where it is not
to be executed? Compared with the Geneva Con-
vention, which in practice requires a double
exequatur, it would constitute a step forward if
we could agree on a single exequatur.,"
(Unreported Oral' Statement)

He had therefore provided that control over enforcement be vested in the
court requested to recognize and enforce an award, although one of the

grounds for refusing such request would be that

"(f) the sward has been annulled in the country
in which it was made or has not become final in
the sense that it is still open to ordinary means
of recourse." (L.17)

According to the Italian delegate, this

contained ... a very bold innovation eeo It was
proposed to concentrate judicial control of the
recognition and enforcement of arbitral awards
in the hands of the competent authorities of the
country in which the award was sought to be
relied upon ... Such & reform was not unduly
radical, but it might prove unacceptable to
Jurists and to the competent administrative
authorities:" (SR.13,p.3)

He suggested also the risk of parallel proceedings in two Jurisdictions,

but this was dealt with in = subsequent Article.

The opposition to the Netherlands' proposals came mainly from
Belgium, the Latin American countries and the United States. Tn the

view of Belgium, these smendments

"... conferred upon a foreign judge extensive
powers virtually enabling him to re-exz-ine the
substance of the case. They credited hin with
e knowledge of another country's law wolch he
generally did not possess. In short, %

Netherlands amendments would enable the 1oging
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party at the very last moment to invoke objec-
tions which it might very well have raised at an
earlier stage. To take an extreme case, the
losing party might raise before the Judge in the
country of enforcement pleas which had been
rejected by the competent judge of the country
where the award had been made. The possibility
of permitting a double exequatur had been
rejected, yet such a procedure would save time."
(SR.13,p.6)

To the delegate of the United States there appeared a danger

that

"... the Conference might lose sight of some of
the broad principles on which arbitration was
based. Much of the discussion had centred on
the question of the so-called double exequatur.
Some of the proposals tended to minimize Judi-
cial supervision of the arbitral procedure. In
the view of his delegation, judicial supervision
was of the utmost importance, for it alone could
ensure that justice was done.

"The proper place for the exercise of Judi-
cial supervision would appear to be the country
in which the arbitration took place. That
country had erbitration laws and procedural
rules governing arbitration. Whatever the
motives of the parties might be in choosing to
conduct their arbitration in a particular
country, by that very act of selection they
brought the arbitration within the purview of
that country's laws. In particular, the parties
were entitled to s review of the award by the
country's courts." (SR.14,pp.5-6)

If this position regarding judicial review at the place where
én sward is made had prevailed, the Conference would, as the Netherlends
delegate had said, have progressed no further in this respect than the
Geneva Convention of 1927. The sense of the Conference was not, however,

with this course. As the French delegate put it:

"A double exequatur would be considered cata-
strophic by practising jurists, because it
would greatly lengthen the proceedings and
entall consilderable expense.” (SR.l3,p.7)
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and the Swiss delegate asserted:

"The new Convention had to go much further than
the 1927 Convention, -- that was the whole pur-
pose of the Conference -- and in particular the
requirement of a double exequatur had to be
eliminated." (SR.11,p.10)

There was also, however, the problem of allowing for proceedings
in the country where the award was made. As noted above, the Netherlands!®
proposal recognized, as & ground for refusing recognition and enforcement,
thet the award had been annulledlor was still "open to ordinery means of

recourse” (L.17).

No differences arose regarding annulment. If that should happen,
there would be no award to recognize or enforce, but the situation was much
more difficult where an award had been made and under the lew of the
country where this had happened proceedings to set it aside or to appeal
could still be tsken. If the law of that country prescribed limited
periods for review, it could be argued that these periods should be
ellowed to lapse before & court in another country should glve effect to
the award there. On the other hand, 1f there were objections to the avard,
would it not be simpler and more expeditious to put them forward in the
court where enforcement was sought? These and other considerstions, so
clearly set out in paragraphs 13 to 2L of the Note by the Secretary

General (E/CONF.26/2), were put forward during the debates on this aspect.

The Jaspanese delegate felt there should be a maximum period of
tvo months within which proceedings should be instituted in the country
vhere' the award was made (SR,ll,p.G) and he submitted an amendment to

this effect (L.15/Rev.1). A similar smendment was tabled by the
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inited Kingdom (L.24h). Switzerland went even further and proposed that
recognition and enforcement be refused simply on the grounds of annulment

or suspension in the country of the award (L.30). In his comment the

selegate said that .

«++ the amendment submitted by the Netherlands ...
would not prevent the losing party from having
recourse to delaying tactics. Therefore, his
delegation was submitting an amendment ... which
omitted any reference to the recourse open to the
parties in the country where the award had been
made. Indeed, the least that could be required
of the losing party was that it should not wait
to lodge an appeal against the award until the
other party was requesting its enforcement."
(SR.11,p.10)

In the Working Party the basic contentions of the Netherlands

survived. It was proposed that recognition and enforcement might be

refused where

"o

the award, recognition and enforcement of which
is sought, has not yet become binding on the
parties, or has been set aside in the country in
which it was made." (L.43)

As the Working Party thus rejected the requirement of the

Ad Hoc Committee's draft that the successful party must show, &8s &

condition to obtaining recognition and enforcement, that the award has
become "finel and operative" in the country where it was made, and pro-
vided instead a negative conditicn, to be established by the losing
verty, that the award had not become "binding" or had been set aside,

the problem of "double exequatur" was resolved in favor of a single

"exequatur" to be issued by the court vhere recognition and enforcement

¥as sought, provided the conditions set out in the Convention were met.
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The opponents of this solution continued their efforts to pre-
gerve some measure of control for the "competent authority" at the place
vhere the award vas made or, where the parties hagd éhosen some other law
to govern their proceedings, in the country whose law had been chosen.
The further development of thig aspect of recognition and enforcement is

revieved below in relstion to paragraph'l(e) of Article V.
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B. Enforcement Conditions
(continued)

2. Grounds for Refusing Recognition and Enforcement

With some slight modifications all five of the grounds for refus-
ing recognition and enforcement which were set out in paragraph 17 of the
Note by the Secretary General (E/CONF.26/2) were included in the Article IV
proposed by the Netherlands (L.17). Subparagraph "(£)" of that proposal
vas added to allow refusal where "the award has been annulled ... or has not
become final -+." Essentially, as the delegate of the Netherlands pointed
out in his oral exposition, these would be the same grounds for nullity
proceedings in the country where the award was rendered. The real issue,
therefore, was (as noted sbove) where the Judicial control should lle, and
it is a significant advance over the 1927 Convention that the Conference
decided to vest this control mainly in the court requested to recognize and

enforce an award.

It is also signifizant that in the final text of the refusal
section (Article V) the words "nullity," "ennul" end "annulled" have been
avolded. As the Netherlands' delegate sald

"We must not forget that normally arbiltral awards do
not suffer from nullity. Nullity 1is a great excep-
tion. From the thousands of awards which are yearly

rendered in the Netherlands only a very few can be
contested." (Unreported Oral Statement )

(a) Burden of Proof

In the perspective of the new Convention the opposition to an award
takes the form of establishing a ground fér refusing enforcement. As in a
nullity proceeding, the burden here is placed squarely on the losing party.

Once an award has been obtained all the successful party needsdo under







