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a. Parties’ Right to a Physical Hearing in the Lex Arbitri 

 

1. Does the lex arbitri of your jurisdiction expressly provide for a right to a 

physical hearing in arbitration? If so, what are its requirements (e.g., can 

witness testimony be given remotely, etc.)?  

 

Short answer: No.  

 

Law 489-08 on Commercial Arbitration,1 enacted on 19 December 2008 (“Law 489-

08”) governs commercial arbitration proceedings and the enforcement of arbitral awards 

in the Dominican Republic. Law 489-08, which applies to both domestic and 

international proceedings, replaced the provisions on arbitration of the Dominican Code 

of Civil Procedure (Articles 1003 to 1028) with a more modern text, based on the 

UNCITRAL Model Law on International Commercial Arbitration (“Model Law”).2 

Just like the Model Law, Law 489-08 does not contain any provision expressly 

granting the parties the right to a physical hearing.  

Chapter IV of the Law 50-87 (as amended by Law 181-09) on Chambers of 

Commerce and Production,3 which regulates the right of the Dominican chambers of 

commerce and production to administer arbitral proceedings in the Dominican Republic, 

is equally silent on the right to a physical hearing. The arbitration rules of the Dominican 

chambers of commerce and production are not part of Law 489-08. 

 

2. If not, can a right to a physical hearing in arbitration be inferred or excluded 

by way of interpretation of other procedural rules of your jurisdiction’s lex 

arbitri (e.g., a rule providing for the arbitration hearings to be “oral”; a rule 

allowing the tribunal to decide the case solely on the documents submitted by 

the parties)? 

 

Short answer: Likely to be excluded.  

 
 Eléonore Caroit is a partner of Bastion Avocats, a dispute resolution firm based in Geneva.  
** Eugénie Caroit is an associate at Latham & Watkins, Paris.   

1 Law No. 489-08 on Commercial Arbitration dated 19 December 2008 and published in the 

Official Gazette No. 10502 of 30 December 2008.  
2 UNCITRAL, Model Law on International Commercial Arbitration, available at 

<https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf> (last 

accessed 2 February 2020).  
3 Law No. 50-87 on Chambers of Commerce and Production dated 4 June 1987 as amended 

by Law No. 181-09 dated 4 June 2009 and published in the Official Gazette on 6 July 2009.  
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Law 489-08 contains various provisions that can be interpreted as excluding the right 

to a physical hearing in arbitration. While remote hearings might not have been foreseen 

by the Dominican legislator when enacting Law 489-08 in 2008, the Law’s broad 

language can be interpreted as encompassing hearings held remotely. This is consistent 

with the majority view that UNCITRAL Model Law jurisdictions do not provide for a 

right to a physical hearing4 and that there is no barrier to interpreting the Model Law 

broadly, so as to encompass both physical and remote hearings.5 

Article 24(2) of Law 489-08 (“Place of Arbitration”), for instance, grants the 

arbitrators full discretion to “meet at any place they deem appropriate for hearing 

witnesses, experts or the parties, or for inspection or recognition of objects, documents 

or persons”6 provided they first consult the parties. Arbitrators are also free to conduct 

their deliberations at “any place they consider convenient”.7 

Moreover, Article 23(1) of Law 489-08 (“Determination of Rules of Procedure”) 

grants the parties freedom to agree on the conduct of the procedure.8 In the absence of 

 
4 A large part of the scholarly writings actually considers that UNCITRAL Model Law 

jurisdictions do not provide for a right to a physical hearing.  In other words, a right to a 

physical hearing cannot be inferred from the reference to a right to a hearing. See, e.g., Gary 

BORN, “Chapter 15: Procedures in International Arbitration” in International Commercial 

Arbitration, 3rd edn. (Kluwer Law International 2020) pp. 2283-2492; Maxi SCHERER, 

“Chapter 4: The Legal Framework of Remote Hearings” in Maxi SCHERER, Niuscha 

BASSIRI and Mohamed S. ABDEL WAHAB, eds., International Arbitration and the 

COVID-19 Revolution (Kluwer Law International 2020) p. 75. 
5 Erica STEIN, “Chapter 9: Challenges to Remote Arbitration Awards in Setting Aside and 

Enforcement Proceedings” in M. SCHERER, N. BASSIRI and M.S. ABDEL WAHAB, eds., 

International Arbitration and the COVID-19 Revolution, fn. 4 above, p. 175. 
6 Law 489-08, §24.2 reads: “Sin perjuicio de lo dispuesto en el párrafo precedente, los 

árbitros pueden, previa consulta a las partes y salvo acuerdo en contrario de éstas, reunirse 

en cualquier lugar que estimen apropiado para oír a los testigos, a los peritos o a las partes, 

o para examinar o reconocer objetos, documentos o personas. Los árbitros podrán celebrar 

deliberaciones en cualquier lugar que estimen conveniente” (“Notwithstanding the 

provisions of the preceding paragraph, the arbitrators may, after consulting the parties and 

unless otherwise agreed by them, meet at any place they deem appropriate for hearing 

witnesses, experts or the parties, or for inspection or recognition of things, documents or 

persons. The arbitrators may hold deliberations at any place they deem appropriate”; free 

translation by the Authors).  
7 Law 489-08, § 24.2.  
8 Law 489-08, §23.1. The parties’ discretion to choose the applicable procedure is subject 

only to the provisions of Law 489-08, and in the case of institutional arbitration, any 

mandatory rules of arbitration: “Con sujeción a las disposiciones de la presente ley, las partes 

tendrán libertad para convenir el procedimiento a que se haya de ajustar el tribunal arbitral 

en sus actuaciones, conforme a lo estipulado en esta ley. En caso de arbitraje institucional y 
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the parties’ agreement, Article 23(2) allows the arbitral tribunal to direct the proceedings 

“as it considers appropriate”.9 This broad procedural discretion also suggests that remote 

hearings, whether agreed upon by the parties or directed by the tribunal, would be 

considered valid pursuant to the Dominican lex arbitri. 

In accordance with Article 28(1) (“Form of Proceedings”), the parties – or in the 

absence of the parties’ agreement, the arbitral tribunal – may decide not to hold hearings 

at all and agree that the case be decided based on documentary evidence only.10  In 

addition, Article 28(2) requires that the parties be invited “to any hearings” at least eight 

days in advance.11 The word “any” and the plural “hearings” was probably not meant to 

distinguish physical from remote hearings, but rather to refer to the different types of 

hearings (e.g. preliminary, evidentiary, etc.) or to the fact that there is more than one 

hearing in an arbitration. 

The only provision of Law 489-08 that could set a limit to the parties’ ability to hold 

remote hearings is Article 22, which requires that the parties be treated equally and be 

given a full opportunity to present their case. Unless remote hearings are found to 

prevent the parties from fully and adequately presenting their case, Article 22 cannot be 

deemed to impose a right to a physical hearing. The mere fact that a hearing is held 

remotely can hardly, in itself, undermine the parties’ right to be heard. As such, the 

relevant issue is not whether the hearing is physical or remote, but whether it is 

conducted in a way that grants the parties a fundamentally fair proceeding. In addition, 

Article 69(2) of the Dominican Constitution requires that parties be heard by a competent 

jurisdiction within a “reasonable time”. The constitutional right to a swift and efficient 

adjudication would arguably weigh against inferring a right to a physical hearing, to the 

 
si las reglas correspondientes prevén algún procedimiento mandatorio, regirá éste” (“Subject 

to the provisions of this Law, the parties are free to agree on the procedure to be followed by 

the arbitral tribunal in conducting the proceedings, as provided for in this Law. In the case 

of institutional arbitration and if the relevant rules provide for a mandatory procedure, this 

procedure shall apply”; free translation by the Authors).  
9 Law 489-08, §23.1. 
10Law 489-08, §28(1), which is based on §24(1) of the UNCITRAL Model Law, reads: 

“Salvo acuerdo en contrario de las partes, decidirán si han de celebrarse audiencias para la 

presentación de alegatos orales, la práctica de pruebas y la emisión de conclusiones, o si las 

actuaciones se sustanciarán sobre la base de documentos y demás pruebas. No obstante, a 

menos que las partes hubiesen convenido que no se celebrarían audiencias, los árbitros las 

celebrarán en la fase apropiada de las actuaciones, a petición de una o ambas partes” 

(“Subject to any contrary agreement by the parties, shall decide whether to hold hearings for 

the presentation of oral argument, the taking of evidence or for emission of conclusions, or 

whether the proceedings shall be conducted on the basis of documents and other materials.  

However, unless the parties have agreed that no hearings shall be held, the arbitrators shall 

hold such hearings at an appropriate stage of the proceedings, if so requested by one or both 

parties”; free translation by the Authors). 
11 Law 489-08, §28(2) reads: “Las partes deben ser citadas a todas las audiencias con por lo 

menos ocho (8) días de antelación […]” (“The parties shall be invited to all hearings at least 

eight (8) days in advance”; free translation by the Authors). 
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extent that a remote hearing is preferred when the circumstances preclude the possibility 

of a physical hearing, such as during COVID-19. As discussed in sub-paragraph b.3 

below, the Constitutional Tribunal of the Dominican Republic was recently asked to rule 

on the compatibility of remote hearings with the Constitution. While in principle this 

decision only relates to judicial proceedings, it will interpret constitutional principles 

which are applicable to arbitration and are thus relevant to arbitration proceedings. 

It is therefore reasonable to conclude that the Dominican arbitration law does not 

contain provisions from which it is possible to infer the right to a physical hearing. The 

discretion granted to arbitrators to conduct the proceedings shall be interpreted as 

including the ability to order that the hearing take place remotely, provided that the 

parties’ procedural rights are duly protected. 

This conclusion is supported by the provisions of the Arbitration Rules of the Centros 

de Resolución Alternativa de Controversias of the Cámara de Comercio y Producción 

of Santo Domingo and Santiago established in accordance with Law 50-87 on Chambers 

of Commerce and Production.12 Both sets of arbitration rules contain provisions from 

which the right to a physical hearing could be excluded.  

For example, Article 29(1) of the Arbitration Rules of the Centre for Alternative 

Dispute Resolution of the Santo Domingo Chamber of Commerce (the “Arbitration 

Rules of Santo Domingo”) allows arbitrators to hold a preliminary meeting with the 

parties by “telephone or videoconference”.13 However, Article 29(2), on the “celebration 

of hearings,” i.e., evidentiary hearings, contains no reference to “telephone or 

videoconference”. Arguably, this difference is due to the fact that at the time these 

arbitration rules were issued, the possibility to hold meetings by telephone or 

videoconference was only foreseen for the preliminary meeting – not because there was 

an intent to preclude remote hearings. This appears to reflect the general practice in 

international arbitration pre COVID-19, where case management conferences and 

preliminary meetings were commonly held via telephone or videoconference, but 

evidentiary hearings were generally physical hearings.  

Moreover, under Article 29(2) of the Arbitration Rules of Santo Domingo, hearings 

are not mandatory and arbitrations can be resolved on the basis of documents only.14 

 
12 Law No. 50-87 (as amended by Law No. 181-09) on Chambers of Commerce and 

Production.  
13 Reglamento de Arbitraje del Centro de Resolución Alternativa de Controversias (“CRC”) 

de la ciudad de Santo Domingo (2011) (“Arbitration Rules of Santo Domingo”).  
14 Arbitration Rules of Santo Domingo, Art. 29(2) reads: “En caso de decidir la celebración 

de audiencias, el Tribunal Arbitral a través de la Secretaría notificará a las partes en un plazo 

previo razonable, la fecha, la hora y el lugar en que éstas se efectuarán […]” (“In the event 

it is decided that hearings will be held, the Arbitral Tribunal will, through the Secretariat, 

notify the parties within a reasonable time of the date, time and place where the hearings will 

take place”; free translation by the Authors).  
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Similar provisions are found in the arbitration rules of the Centre for Dispute Resolution 

of the Chamber of Commerce and Production of Santiago.15 

 

b. Parties’ Right to a Physical Hearing in Litigation and its Potential 

Application to Arbitration  

 

3. In case the lex arbitri does not offer a conclusive answer to the question whether 

a right to a physical hearing in arbitration exists or can be excluded, does your 

jurisdiction, either expressly or by inference, provide for a right to a physical 

hearing in the general rules of civil procedure? 

 

Short answer: Currently debated.   
 

Whether a right to a physical hearing exists in the Dominican general rules of civil 

procedure is a question currently debated in the Dominican Republic.  

The Dominican general rules of civil procedure do not expressly provide for the right 

to a physical hearing.  Chapter V of the Dominican Code of Civil Procedure (“Hearings, 

Publicity and Policy”) contains various indications that the Dominican legislator’s 

conception was that hearings were to be physical and held in “open courts”. Article 87 

of the Dominican Code of Civil Procedure requires that hearings be held “publicly” 

except in the instances where the law requires to keep them secret or when necessary to 

avoid “scandal or serious inconvenience”, in which case, the judge can order them to be 

held in camera or “with closed doors”.16 Moreover, Article 88 requires that anyone 

attending a hearing do so with “[its] head uncovered, and with respect and silence”.17 

Finally, Article 89 provides that failure to comply with these obligations would result in 

the person being ordered to exit “the hearing room”.18 

While references to “physical” hearing rooms and oral procedure are found in the 

Dominican Code of Civil Procedure, these provisions relate to the “orality” (i.e., ability 

to hear live testimony) and publicity of debates (i.e., the fact that anyone can access a 

courtroom). They do not alone appear to suffice to waive the ability to hold remote 

hearings, provided that these general principles are complied with.  This is the position 

taken recently by the Consejo del Poder Judicial of the Dominican Republic (i.e., 

 
15 Reglamento de Arbitraje del Centro de Resolución Alternativa de Controversias (“CRC”) 

de la ciudad de Santiago (2010) (“Arbitration Rules of Santiago”), Article 76.  
16 Dominican Code of Civil Procedure, 2020 edn., Article 87 reads: “Las audiencias serán 

públicas, excepto aquellas que la Ley ordena que sean secretas. El tribunal puede, no 

obstante, ordenar que se celebren a puertas cerradas, si la discusión pública pueda dar lugar 

a escándalo o inconvenientes graves […]”. 
17 Dominican Code of Civil Procedure, 2020 edn., Article 88 reads: “Los que asistieren a las 

audiencias deberán estar con la cabeza descubierta, con respeto y silencio”.  
18 Dominican Code of Civil Procedure, 2020 ed., Article 89 reads: “[…] se les ordenará que 

se retiren de la sala […]”. 
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Council of the Judicial Authority), which is the permanent body in charge of the 

administration and discipline of the Judicial Authority. 

In fact, further to the declaration of a state of emergency in the Dominican Republic 

after the COVID-19 outbreak,19 the Consejo del Poder Judicial passed a series of 

resolutions aimed at regulating the organisation of remote hearings in order to ensure the 

continuity of judicial services throughout the national territory. In these resolutions, the 

Consejo del Poder Judicial held that no absolute right to a physical hearing exists in the 

Dominican Republic.20 

In fact, Resolution 007-2020 issued by the Consejo del Poder Judicial on 2 June 

2020 establishes a protocol for the conduct of remote hearings (“Resolution No. 007-

2020”), aimed at “facilitat[ing] the development of remote hearings […] to ensure access 

to justice through the use of new technologies that allow parties to discuss in real time 

remotely, with immediacy through images and sound, and full compliance with the rules 

of due process and effective judicial protection, as if it were a face-to-face hearing”.21 In 

the preamble of Resolution 07-2020, the Consejo del Poder Judicial stated that the 

organisation of remote hearings in judicial proceedings is not a dispensation of to the 

Dominican general rules of procedure in the context of the COVID-19 crisis, but rather 

a general orientation, which had already been included in the 2020-2024 Strategic Plan 

for the Judiciary.22 

In the words of the Consejo del Poder Judicial, “the virtuality [of hearings] does not 

imply a change of the applicable law, but only a change of the context in which […] the 

law is expressed and applied”.23 The Consejo del Poder Judicial further opined that 

remote hearings do not contravene any due process rights in force in the Dominican 

 
19 Resolution No. 62-20 of the Dominican Congress dated 19 March 2020 and Presidencial 

Decree No. 134-20 dated 19 March 2020.   
20 Resolution No. 006-2020 that establishes the Declaration of Norms and Principles of the 

Judicial Service (“Resolution No. 006-2020 “) and the Resolution No. 007-2020 that 

establishes a Protocol for the Conduct of Virtual Hearings (“Resolution No. 007-2020”), both 

dated 2 June 2020.  
21 Resolution No. 007-2020, Article 2 reads: “Este instrumento ha sido elaborado para 

facilitar el desarrollo de las audiencias virtuales, estableciendo con claridad los roles de los 

diversos actores del proceso y servidores(as) judiciales en el trámite, convocatoria, 

preparación, desarrollo y conclusión de las audiencias virtuales. Procura asegurar el acceso 

a la justicia mediante el empleo de las nuevas tecnologías que permiten a los actores 

conversar en tiempo real de manera remota, con inmediación a través de imágenes y sonido 

y, plena sujeción a las reglas del debido proceso y la tutela judicial efectiva, como si se tratara 

de una audiencia presencial”. 
22 Resolution No. 007-2020, Preamble, §1. Poder Judicial, “Plan estratégico del poder 

judicial 2020 – 2024”, available at  

<www.poderjudicial.gob.do/documentos/PDF/diaPoderJudicial/PlanEstrategico20-20.pdf > 

(last accessed 2 February 2021).  
23 Resolution No. 007-2020, Preamble, §13. 
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Republic. In its view, the fact that hearings are held remotely does not affect the 

procedural warranties established in the Dominican Constitution, namely: “the tribunal’s 

independence”, “its competence”, as well as the respect of the “adversarial, orality and 

publicity principles”.24 

These resolutions have been heavily criticised and are subject to various legal 

challenges including direct actions of unconstitutionality, pending on the date of 

publication of this report.25 The critics put forward the challenges that virtual hearings 

pose in terms of access to justice in a country where many citizens do not have access to 

computers or Internet.26  

The Colegio de Abogados de la República Dominicana (i.e., the Dominican Bar 

Association) has been strongly mobilised against the resolutions requiring hearings to 

take place remotely, with attorneys’ strikes and demonstrations taking place throughout 

the country in the summer of 2020. However, the opposition to the resolutions passed 

by the Consejo del Poder Judicial is principally directed to the use of remote hearings 

in criminal proceedings (and in particular, to the fact that inmates often do not have court 

access via video conference) and the requirement that a minimal service of justice be 

assured physically.27 

On 2 October 2020, the Superior Administrative Tribunal of the Dominican Republic 

rendered a decision ordering the reopening of all courtrooms and tribunals in order to 

grant a “real, effective, opportune and physical access” to all users of the judicial system, 

without however making a final ruling on the existence of the right to a physical hearing 

in the Dominican Republic.28 Whether a right to a physical hearing exists in the 

Dominican Republic is a question that will be clarified by the Constitutional Tribunal in 

the upcoming months.  

 

4. If yes, does such right extend to arbitration? To what extent (e.g., does it also 

bar witness testimony from being given remotely)?  

 

Short answer: N/A 

 

 
24 Tribunal Superior Administrativo, 1era sala, Sentencia No. 0030-02-2020 dated 2 October 

2020, §77.  
25 See, e.g., File No. TC-01-2020-0040 filed by Dr. Lora CASTILLO, Lic. J. M. REYNOSO 

and J. G. LORA OLIVARES and File No. TC-01-2020-0041 filed by the Fundación Global 

de Justicia Social (FUNGLOJUSO) and heard on 29 October 2020 by the Constitutional 

Tribunal of the Dominican Republic, sitting remotely.  
26 Ramón E. NÚÑEZ N., ed., Pandemia y Justicia: Retos del Poder Judicial en tiempos de 

distanciamiento físico, Instituto Caribeño para el Estado de Derecho (“ICED”) (13 May 

2020) at <http://www.finjus.org.do/> (last accessed 6 December 2020)  
27 Rosmerys DE LEÓN, “‘La justicia está secuestrada’, vociferan abogados en protesta frente 

a la SCJ”, El Caribe (26 June 2020). 
28 Tribunal Superior Administrativo, 1era sala, Sentencia No. 0030-02-2020 dated 2 October 

2020.  
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It is a well-established principle that arbitrators are not bound by the local rules of 

civil procedure.29 Dominican procedural law is neither applicable nor transposable as 

such to arbitration proceedings.30 

In any event, as noted in sub-paragraph b.3 above, there is no right to a physical 

hearing in the Dominican Code of Civil Procedure.  

As noted above, the question of whether a constitutional right to a physical hearing 

may be inferred from Article 69 of the Dominican Constitution is currently debated 

before the Constitutional Tribunal.31 If the right to a physical hearing were considered a 

constitutional right, it would also apply to arbitration proceedings seated in the 

Dominican Republic.32 In such case, the parties would arguably not be able to waive 

their right to a physical hearing.33 Such a right would be enforceable through a 

constitutional action (or “amparo”) to enjoin a tribunal’s order providing for remote 

hearings.34  

 
29 Law 489-08, §23(1) grants full discretion to the parties to agree on the procedural rules to 

be applied to their case subject to the provisions of the arbitration law. As per Law 489-09, 

§23(2), in the absence of a parties’ agreement, the arbitral tribunal may conduct the 

proceedings in such manner it considers appropriate. 
30 See Law 489-08, §47.  
31 Constitutional Tribunal, “Tribunal Constitucional deja en estado de fallo seis expedientes 

de acción directa de inconstitucionalidad” (27 August 2020) at 

<www.tribunalconstitucional.gob.do/sala-de-prensa/noticias/tribunal-constitucional-deja-

en-estado-de-fallo-seis-expedientes-de-acci%C3%B3n-directa-de-inconstitucionalidad/> 

(last accessed 3 February 2020).  
32 Wanda PERDOMO RAMÍREZ, “La tensión entre jurisdicción y arbitraje”, Gaceta Judicial 

(1 February 2015) reads: “Parece obvio, pero aun así es relevante acotar que el proceso 

arbitral tiene que obedecer la supremacía de la Constitución de la República, que establece 

que una de las funciones del Estado es la protección efectiva de los derechos de la persona 

(Art. 8) y consagra el debido proceso como fundamental en todos los estamentos (Art. 69)”. 
33 Such a decision by the Constitutional Tribunal could lead to a revision of Law 489-09, and 

notably of its Article 28 which currently allows the parties to waive the right to a hearing, 

regardless of whether it is held physically or remotely.  
34 The Constitutional Tribunal has repeatedly held that “al ser el arbitraje una figura jurídica 

cuyo objeto está orientado, en sustitución de la vía judicial, específicamente a la prevención 

y solución de los conflictos que se susciten en materia contractual entre las partes, no puede 

ser considerado como la vía idónea para la tutela de garantías y derechos fundamentales” 

(“as arbitration is a legal figure whose purpose is oriented, in substitution of the judicial 

channel, specifically to the prevention and resolution of conflicts arising in contractual 

matters between the parties, it cannot be considered as the ideal channel for the protection of 

guarantees and fundamental rights”; free translation by the Authors), see Constitutional 

Tribunal, Decision No. TC/0283/13, 30 December 2013 and Decision No. TC/0506/18, 30 

November 2018), and expressly recognised the parties’ ability to initiate actions (“amparos”) 

to protect constitutional rights in the course of arbitral proceedings.   
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c. Mandatory v. Default Rule and Inherent Powers of the Arbitral Tribunal 

 

5. To the extent that a right to a physical hearing in arbitration does exist in your 

jurisdiction, could the parties waive such right (including by adopting 

institutional rules that allow remote hearings) and can they do so in advance of 

the dispute? 

 

Short answer: N/A, but likely yes.  
 

As noted in answers to sub-paragraphs a.1 and a.2 above, there is no right to a 

physical hearing in arbitration in the Dominican Republic. 

However, it is worth noting that, on the basis of Article 29(1) of Law 489-08, parties 

can waive the right to a hearing and decide that the case be decided on the basis of 

documents only.   

 

6. To the extent that a right to a physical hearing in arbitration is not mandatory or 

does not exist in your jurisdiction, could the arbitral tribunal decide to hold a 

remote hearing even if the parties had agreed to a physical hearing? What would 

be the legal consequences of such an order? 

 

Short answer: Likely not.  

 

As explained in paragraph a above, the Dominican lex arbitri does not grant the 

parties a right to a physical hearing.  

However, on the basis of Article 23(1) of Law 489-08 (“Determination of Rules of 

Procedure”), the parties are free to agree on the conduct of the procedure,35 and can, as 

such, agree to a physical hearing. Conversely, according to Article 23(2), the arbitral 

tribunal may direct the proceedings “as it considers appropriate” but only in the absence 

of the parties’ agreement. As such, it appears that, should the parties expressly agree to 

a physical hearing – whether prior to the commencement of the arbitration or in the 

 
35 Law 489-08, §23.1.  The parties’ discretion to choose the applicable procedure is subject 

only to the compliance with the provisions of Law 489-08, and in the case of institutional 

arbitration, any rules of arbitration providing for some mandatory rule: “Con sujeción a las 

disposiciones de la presente ley, las partes tendrán libertad para convenir el procedimiento a 

que se haya de ajustar el tribunal arbitral en sus actuaciones, conforme a lo estipulado en esta 

ley. En caso de arbitraje institucional y si las reglas correspondientes prevén algún 

procedimiento mandatorio, regirá éste” (“Subject to the provisions of this Law, the parties 

are free to agree on the procedure to be followed by the arbitral tribunal in conducting the 

proceedings, as provided for in this Law. In the case of institutional arbitration and if the 

relevant rules provide for a mandatory procedure, this procedure shall apply; free translation 

by the Authors).  
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course of the arbitration – the arbitral tribunal may not decide to hold a remote hearing, 

against the parties’ agreement.  

Should an arbitral tribunal decide to hold a remote hearing where the parties had 

agreed to a physical hearing, a party would be able initiate setting aside proceedings on 

the basis of Article 39, 2) d) of Law 489-08,36 for failure to conduct the arbitral procedure 

in accordance with the agreement of the parties (see sub-paragraph d.7 below regarding 

setting aside proceedings). 

 

d. Setting Aside Proceedings 

 

7. If a party fails to raise a breach of the abovementioned right to a physical 

hearing during the arbitral proceeding, does that failure prevent that party from 

using it as a ground for challenging the award in your jurisdiction? 

 

Short answer: Possibly. 
 

As noted above, the Dominican lex arbitri does not contemplate a right to a physical 

hearing. 

Assuming, however, that such right existed or was recognised in a specific case,37 

the failure by a party to raise a breach of this right would prevent said party from using 

it as a ground for challenging the award.   

Article 7 of Law 489-08 (“Waiver of Right to Object”) establishes that when a party 

does not raise a procedural objection or a breach of any provision of the Law 489-08 

within the timeframe provided for in each case, it shall be deemed to have waived its 

right to object. However, a violation of public policy or of a substantial formality, which 

has caused an actual prejudice, may validly be raised during set aside proceedings even 

if they had not been raised during the arbitration.38 

Under Article 39 of Law 489-08, the grounds for setting aside an award are: (i) if one 

of the parties to the arbitration agreement was under some incapacity or if the arbitration 

 
36 Law 489-08, §39, 2) d) reads: “El laudo arbitral solo podrá ser anulado cuando la parte que 

solicita la anulación demuestre: […] que la composición del tribunal arbitral o el 

procedimiento arbitral no se han ajustado al acuerdo entre las partes, salvo que dicho acuerdo 

estuviera en conflicto con una disposición de esta ley, de la que las partes no pudieran 

apartarse o, a falta de dicho acuerdo, que no se hayan ajustado a esta ley” (“An arbitral award 

may be set aside if the party making the application furnishes proof that […] the composition 

of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of 

the parties, unless such agreement was in conflict with a provision of this law from which 

the parties cannot derogate, or, failing such agreement, was not in accordance with this law”; 

free translation by the Authors). 
37 For example, if the parties had previously agreed to have a physical hearing (to the 

exclusion of a remote hearing). 
38 Law 489-08, §7.  
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agreement is not valid under the law to which the parties have subjected it or, failing any 

indication thereon, under Dominican law; (ii) if the principles of due process (which the 

judge may assess sua sponte) have been violated; (iii) if the award deals with a dispute 

not contemplated by or not falling within the terms of the submission to arbitration or if 

it contains decisions on matters beyond the scope of the submission to arbitration; (iv) 

if the composition of the arbitral tribunal or the arbitral procedure was not in accordance 

with the agreement of the parties or Law 489-08; (v) if the arbitrators have ruled on 

matters that cannot be settled by arbitration (which the judge may assess sua sponte); 

and (vi) if the award is contrary to public policy (which the judge may assess sua 

sponte).39  

As such, should the breach of the right to a physical hearing be considered per se a 

violation of the principles of due process or of public policy, then the judge may annul 

the award sua sponte or a party may validly raise the breach for the first time during the 

set aside proceedings. This could be the case, for example, should the Tribunal 

Constitucional recognise a constitutional right to a physical hearing as per Article 69 of 

the Constitution of the Dominican Republic (see sub-paragraph b.3 above).  Otherwise, 

if a party fails to raise a breach of the right to a physical hearing during the arbitral 

proceeding, that failure would prevent that party from using it as a ground for 

challenging the award.  

 

8. To the extent that your jurisdiction recognizes a right to a physical hearing, 

does a breach thereof constitute per se a ground for setting aside (e.g., does it 

constitute per se a violation of public policy or of the due process principle) or 

must the party prove that such breach has translated into a material violation 

of the public policy/due process principle, or has otherwise caused actual 

prejudice? 

 

Short answer: N/A 
 

As explained in sub-paragraphs a.1 and a.2 above, as of the date of this article, there 

is no right to a physical hearing in arbitration in the Dominican Republic. In the absence 

of such right, it is not possible to speculate on whether a breach thereof would constitute 

per se a ground to set aside or whether the party should prove that such breach has 

translated into a material violation of the public policy / due process principle. 

 

9. In case a right to a physical hearing in arbitration is not provided for in your 

jurisdiction, could the failure to conduct a physical hearing by the arbitral 

tribunal nevertheless constitute a basis for setting aside the award?  

 

Short answer: It depends, but it is unlikely.  

 

 
39 Law 489-08, §39. See also Stephan ADELL, “La nouvelle loi dominicaine sur l’arbitrage 

commercial du 19 décembre 2008”, 3 Rev. Arb. (2009) pp. 503-516. 
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As described in sub-paragraph d.7 above, Article 39 of Law 489-08 establishes six 

grounds to set aside arbitral awards. These grounds include the violation of the principles 

of due process,40 of the parties’ agreement on the conduct of the arbitral proceedings,41 

or of public policy.42 As such, failure to conduct a physical hearing by the arbitral 

tribunal could only constitute a basis for setting aside the award if said failure amounts 

to a violation of the abovementioned principles.  

Practically speaking, if a remote hearing was conducted in a way to deprive a party 

of its due process rights – and more particularly of a party’s rights to defend itself and 

present its case – then it could constitute a basis for setting aside the award. As noted in 

some scholars’ opinions, this could be the case, for example, when parties, their counsel 

and potential witnesses and / or experts are located in different time zones and the 

hearing day is organised in a way that arguably gives one party an advantage over the 

other.43 Finally, unequal access to reliable technology between the parties could also 

result in a deprivation of a party’s due process rights,44 and thus give grounds for the 

setting aside of the award. 

Further, if the parties previously agree that a physical hearing, to the exclusion of a 

remote hearing, should take place, there could be grounds for setting aside the resulting 

award, under Article 39 of Law 489-08. 

To this date, we are not aware of any reported decision by the Dominican national 

courts related to the conduct of remote hearings in arbitration. 

 

e. Recognition/Enforcement 

 

10. Would a breach of a right to a physical hearing (irrespective of whether the 

breach is assessed pursuant to the law of your jurisdiction or otherwise) 

constitute in your jurisdiction a ground for refusing recognition and 

enforcement of a foreign award under Articles V(1)(b) (right of the party to 

present its case), V(1)(d) (irregularity in the procedure) and/or V(2)(b) 

(violation of public policy of the country where enforcement is sought) of the 

New York Convention? 

 

Short answer: It is unlikely.   

 

There is no case law on this specific subject matter in the Dominican Republic. As a 

matter of fact, the number of decisions in which Dominican courts have applied the New 

York Convention is limited, and there are no reported decisions applying Articles 

 
40 Law 489-08, §39, 2) b). 
41 Law 489-08, §39, 2) d). 
42 Law 489-08, §39, 2) e). 
43 E. STEIN, “Chapter 9”, fn. 5 above, p. 175.  
44 Ibid. 
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V(1)(b), V(1)(d) and V(2)(b) of the New York Convention.45 As such, it is difficult to 

speculate on the application of these articles by Dominican courts. 

Foreign awards can be enforced in the Dominican Republic on the basis of Law 489-

08, the New York Convention and the Inter-American Convention on International 

Commercial Arbitration. Note that Article 45 of Law 489-08 establishes the grounds for 

non-recognition and enforcement of foreign awards, which are very similar to the setting 

aside grounds described above.46 Specifically, the grounds included in Article 45 are: (i) 

incapacity of one of the parties to the arbitration agreement or invalidity of the arbitration 

agreement under the law to which the parties have submitted it or under the law of the 

seat of arbitration; (ii) failure to comply with the principles of due process (which the 

judge may assess sua sponte); (iii) if the award deals with a dispute not contemplated by 

or not falling within the terms of the submission to arbitration or if it contains decisions 

on matters beyond the scope of the submission to arbitration; (iv) if the composition of 

the arbitral tribunal or the arbitral procedure was not in accordance with the agreement 

of the parties or the law of the seat of the arbitration; (v) the award has not yet become 

binding on the parties or has been annulled or suspended in the country of the seat of 

arbitration; (vi) the arbitrators have ruled on matters that cannot be settled by arbitration 

under Dominican law (which the judge may assess sua sponte); and (vii) the award is 

contrary to the public policy of the Dominican Republic (which the judge may assess 

sua sponte).47 

It is important to note that, on the basis of Article 45 of Law 489-08, an award that 

has been set aside or suspended at the seat cannot be enforced in the Dominican 

Republic. As such, one may infer that even if there was no right to a physical hearing 

under Dominican law, if an award is annulled at the seat for breach of a right to a physical 

hearing (assessed pursuant to the law of the seat), then the award will not be enforceable 

in the Dominican Republic. If the award has not been annulled or suspended at the seat 

for breach of a right to a physical hearing, we can suppose that Dominican courts will 

conduct a reasoning similar to that applied for cases seated in the Dominican Republic, 

mentioned above, when asked to recognize a foreign award. 

 

f. COVID-Specific Initiatives 

 

11. To the extent not otherwise addressed above, how has your jurisdiction 

addressed the challenges presented to holding physical hearings during the 

COVID pandemic? Are there any interesting initiatives or innovations in the 

legal order that stand out? 

 

Short answer: Yes.  

 
45 See Albert J. VAN DEN BERG, New York Convention initiative website available at 

<www.newyorkconvention.org> (last accessed 2 February 2021). 
46 Law 489-08, §45. 
47 Law 489-08, §45. See also S. ADELL, “La nouvelle loi dominicaine sur l’arbitrage 

commercial du 19 décembre 2008”, fn. 39 above, pp. 503-516.  
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The Dominican Republic initiated a digital transformation of its judiciary system a 

few years ago to reduce backlog and delays in order to achieve greater access to justice 

and efficiency. The digitalization of case flow management processes and the 

implementation of remote hearings were identified as essential tools to achieve these 

objectives in the Strategic Plan of the Judicial Power for 2020 to 2024.48  

The outbreak of the COVID-19 pandemic in March 2020 accelerated this digital 

transformation. The Dominican judiciary created new virtual platforms using Microsoft 

Teams to ensure the continuity of judicial services throughout the country during the 

pandemic.49 Online training was provided to judges and court personnel via a cloud 

educational platform.50 Official instructions and guidelines to attend virtual hearings 

were issued,51 and courtrooms were made available to parties that did not have access to 

electronic devices or Internet to be able to attend remote hearings from a courtroom 

while the judge and other parties participated remotely.52 

From April 2020 until September 2020, the vast majority of hearings and judicial 

deliberations occurred remotely, regardless of the subject matter.53 A few weeks after 

the declaration of the state of emergency, most courts resumed their activities via online 

 
48 Poder Judicial, “Plan estratégico del poder judicial 2020 – 2024”, fn. 22 above, Section 

1.4.1 (“Prestación de servicios judiciales por medios digitales”, provision of judicial services 

by digital means) and Section 2.1.5 (“Programación y desarollo de audiencias usando medios 

digitales”, programing and implementation of hearings using ditigal tools).  
49 See Microsoft, “Microsoft acompaña al poder judicial en la transformación digital de la 

justicia en la República Dominicana”, press release (12 May 2020) at 

<news.microsoft.com/es-xl/microsoft-acompana-al-poder-judicial-en-la-transformacion-

digital-de-la-justicia-en-republica-dominicana/> (last accessed 4 February 2021). 
50 See courses available at <www.enj.org> (last accessed 5 February 2021). See also 

Microsoft, “Microsoft acompaña al poder judicial”, fn. 48 above. 
51 Consejo del Poder Judicial, “Instructivo para acceder a audiencias virtuales”, available at 

<serviciojudicial.gob.do/pasos-para-acceder-a-las-audiencias-virtuales/> (last accessed 5 

February 2021).  
52 ILAC Report, “Justice in the time of COVID-19, Challenges to the judiciary in Latin 

America and the Caribbean” (December 2020) available at 

<https://www.vancecenter.org/wp-content/uploads/2020/11/COVID-19-in-the-time-of-

COVID-19-English-.pdf> (last accessed 2 February 2021) p. 32.  
53 See, e.g., UNDP Report “Innovación, resiliencia y transformaciones urgentes hacia una 

justicia inclusiva en América Latina y el Caribe” (2020) available at 

<www.latinamerica.undp.org/content/rblac/es/home/library/democratic_governance/innova

cion--resiliencia-y-transformaciones-urgentes-hacia-una-ju.html> (last accessed 5 February 

2021), p. 25; see also ILAC Report, “Justice in the time of COVID-19, fn. 52 above; see also 

<serviciojudicial.gob.do/estadisticas/audiencias-programadas/> (last accessed 5 February 

2021).  
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platforms: between 1 April 2020 and 1 September 2020, approximately 30,000 hearings 

took place, 96% of which were held remotely and only 4% physically.54 

In addition, the Constitutional Tribunal and Supreme Court held remote hearings 

online, which were broadcast live on dedicated YouTube channels and Instagram 

livestreams.  

 
54 See Statistics of the Consejo del Poder Judicial available at: 

<serviciojudicial.gob.do/estadisticas/audiencias-programadas/> (last accessed 5 February 

2021). 
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