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a. Parties’ Right to a Physical Hearing in the Lex Arbitri 

 

1. Does the lex arbitri of your jurisdiction expressly provide for a right to a 

physical hearing in arbitration? If so, what are its requirements (e.g., can 

witness testimony be given remotely, etc.)?  

 

Short answer: No, it does not.  
 

The German lex arbitri – namely Sec. 1025-1066 of the German Code of Civil 

Procedure (“Zivilprozessordnung”, or short “ZPO”), which applies equally to domestic 

and international arbitration proceedings seated in Germany,1 does not expressly 

provide for the right to a physical hearing in arbitration. 

 

2. If not, can a right to a physical hearing in arbitration be inferred or excluded 

by way of interpretation of other procedural rules of your jurisdiction’s lex 

arbitri (e.g., a rule providing for the arbitration hearings to be “oral”; a rule 

allowing the tribunal to decide the case solely on the documents submitted by 

the parties)? 

 

Short answer: It can be inferred from the laws applicable to arbitration procedure that 

there is no right to a physical hearing, that a remote hearing is sufficient to comply 

with the need for an “oral argument”, and that a remote hearing can be agreed between 

the parties or, absent an agreement by the parties to the contrary, ordered by the 

tribunal subject to minimum procedural safeguards. 
 

As the German law governing arbitration does not expressly provide for the parties’ 

right to a physical hearing, the question arises whether the provisions of the ZPO 

implicitly require a physical hearing.  

The procedural rules for the conduct of the arbitration proceedings can be found in 

Sec. 1042-1050 of the ZPO.  

 
 Dr. Barbara Maucher, LL.M. works as a Counsel at Noerr Partnerschaftsgesellschaft 

mbB. 
 Dr. Anke Meier, LL.M. is a partner at Noerr Partnerschaftsgesellschaft mbB. She co-

heads the international litigation and arbitration practice group.  
1 See Sec. 1025 par. 1 of the ZPO: “The rules of the present Book are to be applied where 

the venue of the arbitration proceedings in the sense as defined by Section 1043 par. 1 is 

located in Germany” (free translation by the Authors). 
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This chapter on the conduct of the arbitration proceedings starts off by laying down 

the rules of procedural fairness, sometimes also called the rules of natural justice:2 the 

mandatory procedural principles of the equal treatment of the parties and the parties’ 

right to be heard.3 From the start, therefore, the right to be heard seems more important 

than the way this right is implemented, e.g., by a physical or remote hearing or even a 

proceedings based on documents only. The right to be heard includes the right to be 

informed and the right to present the case.  

In the subsequent paragraphs of Sec. 1042 of the ZPO, German law assigns the 

decision about the way the arbitration proceedings shall be conducted – which includes 

the hearing – to both the parties and the arbitral tribunal in a tiered approach. 

According to Sec. 1042 par. 3 of the ZPO, the parties have the primary obligation to 

provide for the procedural rules for the arbitral proceedings.4 If no agreement has been 

made, the arbitral tribunal then has competence to decide such procedural rules, see 

Sec. 1042 par. 4 of the ZPO.5 The same is probably true if an agreement is ambiguous, 

the tribunal will then have to consider the wording in its ex aequo et bono decision 

pursuant to Sec. 1042 par. 4 of the ZPO. 

In detail:  

According to Sec. 1047 par. 1 of the ZPO, the parties have the primary obligation 

to agree on procedure, subject to the mandatory principles mentioned above. Other 

than these mandatory principles, there are no limits to the parties’ agreement. The 

parties are free to agree on whatever form of hearing they see fit. The parties can, for 

example, agree to have no oral argument at all.6 However, it is also recognized that the 

parties can agree on having a remote hearing only.7 The arbitral tribunal may not veto 

 
2 Reinhold GEIMER, in Richard ZÖLLER, ed., ZPO, 33rd edn. (Dr. Otto Schmidt 2020), § 

1042 No. 1.  
3 See Sec. 1042 par. 1 of the ZPO: “The parties are to be accorded equal treatment. Each of 

the parties has the right to be heard” (free translation by the Authors). 
4 Sec. 1042 par. 3 of the ZPO reads as follows: “In all other cases, the parties to the dispute 

may themselves provide for the procedure, subject to the mandatory stipulations set out in 

the present Book, or by making reference to existing rules of arbitration” (free translation 

by the Authors). 
5 Sec. 1042 par. 4 of the ZPO reads as follows: “Absent an agreement by the parties, and in 

those cases regarding which the present Book does not make any provisions, the procedural 

rules shall be determined by the arbitral tribunal at its sole discretion. The arbitral tribunal 

is authorised to decide on the admissibility of the taking of evidence, to so take evidence, 

and to assess the results at its sole discretion” (free translation by the Authors). 
6 Arg. e Sec. 1047 par. 2, second sentence, of the ZPO: “Where the parties to the dispute 

have not ruled out a hearing for oral argument, the arbitral tribunal is to hold such a hearing 

in the course of a suitable phase of the proceedings should a party file a corresponding 

petition” (free translation by the Authors). 
7 Joachim MÜNCH, in Münchener Kommentar zur ZPO, 6th edn. (C.H. Beck 2020) § 1042 

No. 77 with further references. 



THE ICCA REPORTS 

 

4 

or overturn the parties’ agreement,8 but is bound thereby. Therefore: If the parties 

agree on a hearing in personam, the arbitral tribunal must comply with their 

agreement. Alternatively, if the parties agree on a hearing by video-conference, the 

arbitral tribunal must comply with that agreement.  

In case the parties have not agreed to have an oral hearing in a specific form, and 

have not ruled out a remote hearing either, it falls to the arbitral tribunal to decide 

about the procedural rules, including the question of whether or not there shall be “oral 

argument”.9 Sec. 1047 par. 1, first sentence, of the ZPO only uses the term “oral 

argument”, and not the term “hearing” itself. There are no further legal specifics in the 

provisions of the ZPO as to what constitutes an “oral argument”, how such an oral 

argument should be held, and whether it must be in person or may be held remotely.  

The term, therefore, is open to interpretation. Some, albeit few, German legal 

scholars argue that the term “oral argument” can only be understood to require a 

physical hearing.10 The concerns of the supporters of a narrow reading of the term 

“oral argument” are mainly based on considerations of expediency. In their view, an 

oral argument is expedient only if all parties are physically present in the same room at 

the same time.11  

However, in light of today’s technology and in view of the practical experience 

many international practitioners now have with remote hearings, these concerns seem 

unfounded.12 Technology for virtual communication is so advanced that it is possible 

to have cameras providing for an all-round-view, with good sound communication, so 

that everyone can see and hear everyone else at the same time. Today’s technology can 

create an environment where expedient and efficient oral argument is possible in a 

remote hearing. Further, this narrow view is not supported by any jurisprudence, and 

does not seem to represent the majority view of practitioners and scholars.  

Instead, there are many good (better) arguments in favour of the interpretation of 

the term “oral argument” to include remote hearings. This becomes particularly clear 

 
8 See Sec. 1047 par. 1 of the ZPO: “Subject to an agreement by the parties having been 

made, the arbitral tribunal shall decide whether the matter is to be dealt with in oral 

argument, or whether the proceedings are to be implemented on the basis of documents and 

other records. Where the parties to the dispute have not ruled out a hearing for oral 

argument, the arbitral tribunal is to hold such a hearing in the course of a suitable phase of 

the proceedings should a party file a corresponding petition” (free translation by the 

Authors). 
9 See Sec. 1042 par. 4 and Sec. 1047 par. 1 of the ZPO.  
10 J. MÜNCH, in Münchener Kommentar zur ZPO, fn. 7 above, § 1047 No. 9; Wolfgang 

VOIT, in Hans-Joachim MUSIELAK and Wolfgang VOIT, eds., Kommentar zur ZPO, 

17th edn. (Vahlen 2020) § 1047 No. 2; Jens-Peter LACHMANN, Handbuch der 

Schiedsgerichtsbarkeitspraxis, 3rd edn. (Dr. Otto Schmidt 2008) No. 1588.  
11 J. MÜNCH, in Münchener Kommentar zur ZPO, fn. 7 above, § 1047 No. 9; J.P. 

LACHMANN, fn. 10 above, No. 1588. 
12 Nico GIELEN and Christian J. WAHNSCHAFFE, “Die virtuelle Verhandlung in 

Schiedsverfahren”, SchiedsVZ (2020) p. 258.  
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when applying traditional methods of legal interpretation, such as looking at the 

wording of the provision, the telos of the provision and its context. Last, but not least, 

the mandatory provisions applicable to all arbitral proceedings must be considered. 

From all that can be gathered, it seems that German law puts a greater emphasis on the 

right to be heard than on the form of the hearing.  

First, reference shall be made to the German constitution, the so-called German 

Basic Law (“Grundgesetz”). According to Art. 103 par. 1 of the German Basic Law, in 

the courts, everyone has the right to be heard. This right, however, is interpreted as not 

providing a right to be heard in a certain manner.13 Thus, Art. 103 par. 1 of the German 

Basic Law is not considered to provide a right to be heard orally or even a right to be 

personally heard.14 A hearing held by videoconference, therefore, would satisfy the 

requirements of Art. 103 par. 1 of the German Basic Law. 

In addition, the wording of Sec. 1047 par. 1 of the ZPO and the power conferred 

upon the arbitral tribunal thereunder is so broad that an arbitral tribunal’s powers 

include the decision to hold the hearing via video-conference only. This conclusion is 

supported by the fact that the arbitral tribunal has the power to decide not to have an 

oral argument at all, see Sec. 1047 par. 1 of the ZPO, but decide the case on the basis 

of documents only. The decision by the arbitral tribunal to adopt such a procedure is a 

decision ex aequo et bono, subject to the mandatory provisions of Sec. 1042 par. 1 of 

the ZPO.15 Thus, the arbitral tribunal must take into account a wide range of factors in 

order to make that decision, such as compliance with the right to be heard, procedural 

efficiency, technical endowment of the parties etc. The arbitral tribunal can revise its 

decision at any point during the proceedings.16 

Furthermore, it has been recognized for quite some time that if the parties agree to 

have a hearing, they can also agree to hold this hearing remotely, i.e., via 

videoconference.17 Also, as it results from Sec. 1047 par. 1, last sentence, of the ZPO, 

 
13 Bundesverfassungsgericht (BVerfG) Decision of 8 February 1994, 1 BvR 765, 766/89, 

NJW (1994) p. 1053. 
14 Ibid.; Barbara REMMERT, in Theodor MAUNZ, Günter DÜRIG and Roman HERZOG, 

eds., Grundgesetz, 91st edn. (C.H. Beck 2020) Art. 103 Rn. 109; Heinrich A. WOLFF, in 

Josef F. LINDNER, Markus MÖSTL and Heinrich Amadeus WOLFF, Verfassung des 

Freistaates Bayern, 2nd edn. (C.H. Beck 2017) Art. 91 No. 1. 
15 OLG Celle, Decision of 19 February 2004, 8 Sch 09/03, OLGR (2004) p. 396. 
16 J. MÜNCH, in Münchener Kommentar zur ZPO, fn. 7 above, § 1047 No. 4. The decision 

must be revised if the parties, during the proceedings, agree to have a hearing in a specific 

form, e.g., a physical hearing or a remote hearing, arg. e Sec. 1042 par. 4, first sentence, in 

connection with Sec. 1047 par. 1, first sentence, of the ZPO. 
17 Hermann KNOTT and Martin WINKLER, “Streitbeilegung bei M&A”, ZIP (2020) p. 

1219 at p. 1227; J. MÜNCH, in Münchener Kommentar zur ZPO, fn. 7 above, § 1042 No. 

76 f.  
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the parties can explicitly decide to exclude having any hearing at all.18 Accordingly, 

argumentum a maiore ad minus, they can agree to have a remote hearing instead of a 

hearing in person.  

In addition, as discussed below, German arbitral tribunals are not bound by the 

principles of public hearing, orality and immediacy in the same way as are regular 

court proceedings.19 However, as stated above, German arbitral law requires the 

observance of the right to be heard as well as procedural equality, see Sec. 1042 par. 1 

of the ZPO.20 Thus, as also elaborated above, the focus of the German arbitral law is 

less on the location of a hearing and more on the way the hearing itself is conducted, 

i.e., it must be held in an effective and fair manner. A hearing by videoconference does 

not per se violate these principles. German arbitral law does not even require an oral 

argument, but allows for an arbitration to proceed on the basis of documents only, see 

Sec. 1047 par. 1 of the ZPO. Accordingly, a hearing by videoconference of itself 

complies with the mandatory right to be heard. It might even be that the right to be 

heard requires a videoconference, e.g., if the testimony of a certain witness is essential 

for the case, but the witness is unable to travel due to illness, or travel restrictions. 

Denying a videoconference in such a scenario might violate the right to be heard.21 

This, however, does not mean that a videoconference always satisfies the standard of 

the right to be heard under Sec. 1042 par. 1, second sentence, of the ZPO. If the remote 

hearing is conducted improperly, e.g., continuing the hearing despite a party reporting 

technical difficulty or the connection breaking down completely, there might well be a 

violation of the principle. Similarly, should a remote hearing prevent a party from 

properly presenting its case, this additionally would infringe on that party’s right to be 

treated equally pursuant to Sec. 1042 par. 1, first sentence, of the ZPO. In another 

example, there could also be a violation of the principle of equality where there is a big 

digital divide between the parties, i.e., if the parties do not have similar access to 

online tools or virtual communications technology. However, these are highly fact-

specific practical issues and would not per se render remote hearings in breach of 

mandatory minimum procedural standards. 

Finally, and as will be further explained below, German procedural law contains 

several provisions allowing remote hearings instead of physical hearings so that – even 

 
18 Sec. 1047 par. 1, last sentence, of the ZPO reads as follows: “Where the parties to the 

dispute have not ruled out a hearing for oral argument, the arbitral tribunal is to hold such a 

hearing in the course of a suitable phase of the proceedings should a party file a 

corresponding petition” (free translation by the Authors). 
19 Karl-Heinz SCHWAB and Gerhard WALTER, Schiedsgerichtsbarkeit, 7th edn. (Helbing 

Lichtenhahn 2005) Chapter 16, No. 25; Rolf A. SCHÜTZE, Dieter TSCHERNING and 

Walter WAIS, Handbuch des Schiedsverfahrens, 2nd ed. (De Gruyter 2010) No. 392. 
20 Sec. 1042 par. 1 of the ZPO reads as follows: “The parties are to be accorded equal 

treatment. Each of the parties is to be given an effective and fair legal hearing” (free 

translation by the Authors). 
21 See also N. GIELEN and C.J. WAHNSCHAFFE, “Die virtuelle Verhandlung in 

Schiedsverfahren”, fn. 12 above, p. 259.  
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if the provisions do not extend to German arbitral law – holding a videoconference for 

oral argument is not an idea foreign to German law in general.22 For these litigation 

hearings, the principle of a public hearing has been modified so as to not require the 

physical presence of all the parties and the judge at the same time.  

Therefore, the possibility of a remote hearing is well-established in German 

arbitration and procedural law. There is no legal presumption in any of the provisions 

in favour of a physical hearing. Accordingly, the term “oral argument” should be 

interpreted broadly, so as to include remote hearings.23 

The above considerations as well as the parties’ access to technology should guide 

an arbitral tribunal’s decision-making regarding remote hearings. They show that an 

arbitral tribunal’s decision on whether or not to hold an oral argument is not equal to 

the decision as to whether or not to hold a physical hearing. 

 

b. Parties’ Right to a Physical Hearing in Litigation and its Potential 

Application to Arbitration  

 

3. In case the lex arbitri does not offer a conclusive answer to the question 

whether a right to a physical hearing in arbitration exists or can be excluded, 

does your jurisdiction, either expressly or by inference, provide for a right to a 

physical hearing in the general rules of civil procedure? 

 

Short answer: No, it does not. 
 

The German law of civil procedure is very open and modern when it comes to the 

question of whether or not a hearing can be held remotely. Indeed, Sec. 128a of the 

ZPO specifically addresses the possibility of a hearing for oral argument using image 

and sound transmission.24 This provision was introduced for reasons of procedural 

 
22 See § 128a of the ZPO. 
23 See also Hanns PRÜTTING, in Hanns PRÜTTING and Markus GEHRLEIN, eds., ZPO 

– Kommentar, 12th edn. (Wolters Kluwer 2020) § 1047 ZPO, No. 2. Of course, if the term 

“oral argument” should be interpreted narrowly, in the traditional way of only allowing for 

a physical hearing – for which there is limited support – an arbitral tribunal’s decision to 

order a party to participate in a remote hearing over its objection would violate that party’s 

right to an oral argument. 
24 Sec. 128a of the ZPO reads as follows: “(1) The court may permit the parties, their 

attorneys-in-fact, and advisers, upon their filing a corresponding application or ex officio, 

to stay at another location in the course of a hearing for oral argument, and to take actions 

in the proceedings from there. In this event, the images and sound of the hearing shall be 

broadcast in real time to this location and to the courtroom. (2) The court may permit a 

witness, an expert, or a party to the dispute, upon a corresponding application having been 

filed, to stay at another location in the course of an examination. The images and sound of 

the examination shall be broadcast in real time to this location and to the courtroom. 
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efficiency.25 It should be noted, however, that Sec. 128a of the ZPO requires that sound 

and image be broadcast into the court room, hence it is not an option to handle 

hearings by way of telephone conference only.26 However, the court can even issue an 

order pursuant to Sec. 128a of the ZPO allowing the use of videoconferencing 

technology without the parties’ consent. 

There is one caveat: even if video technology is used, the judge or judges must still 

sit in a courtroom, and the public must have access to that courtroom, since hearings in 

civil and commercial matters must be public as a matter of principle,27 see Sec. 169 

par. 1 of the German Court Constitutions Act.28 Also, a party cannot be compelled to 

participate remotely, but always has the right to attend in person.  

With regard to witness testimony, Regulation (EC) No 861/2007 of the European 

Parliament and of the Council of 11 July 2007 establishing a European Small Claims 

Procedure, which has become Sec. 1097 ff. of the ZPO, allows for an examination in 

whatever form the court sees fit, see Sec. 1100 and 1101 of the ZPO. This includes 

examination by video.29 

Likewise, Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation 

between the courts of the Member States in the taking of evidence in civil or 

 
Should permission have been granted, pursuant to subsection (1), first sentence, for parties, 

attorneys-in-fact and advisers to stay at a different location, the images and sound of the 

examination shall be broadcast also to that location. (3) The broadcast images and sound 

will not be recorded. Decisions given pursuant to subsection (1), first sentence, and 

subsection (2), first sentence, are incontestable” (free translation by the Authors). 
25 Dirk VON SELLE, in Volkert VORWERK and Christian WOLF, eds., BeckOK ZPO, 

38th edn. (C.H. Beck 2020) § 128a No. 1. 
26 Due to the importance of the principle of public access to a court hearing, it is not 

sufficient that the judge simply sits in her office in front of her laptop linked to counsel, 

with the parties sitting in their respective offices. There must be IT equipment in place to 

broadcast the entire hearing into a courtroom. Hence, a computer screen and speakers are 

required in the courtroom as well. For a remote hearing to comply with the requirements of 

the ZPO, everyone has to be able to see and hear everyone else at the same time as the 

others. 
27 The failure to ensure public access is an absolute ground for the judgment to be set aside 

(“absoluter Revisionsgrund”; Sec. 547 No. 5 of the ZPO). 
28 § 169 par. 1 of the German Court Constitutions Act reads as follows: “Hearings before 

the adjudicating court, including the pronouncement of judgments and rulings, shall be 

public. Audio and television or radio recordings as well as audio and film recordings 

intended for public presentation or for publication of their content shall be inadmissible. 

Audio transmissions to a workspace for persons reporting for the press, radio, television or 

other media may be authorised by the court. Audio transmissions may, in part, be 

prohibited in order to protect the legitimate interests of the parties or of third parties or to 

ensure the proper course of proceedings. In all other respects, sentence 2 shall apply to 

audio transmission to a workspace accordingly […]” (free translation by the Authors). 
29 Jörn FRITSCHE, in Münchener Kommentar zur ZPO, fn. 7 above, § 128a No. 3. 
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commercial matters allows the taking of evidence as well as witness examination by 

video.  

 

4. If yes, does such right extend to arbitration? To what extent (e.g., does it also 

bar witness testimony from being given remotely)?  

 

Short answer: No, it does not.  
 

The ZPO provisions about hearings for oral argument in civil court proceedings are 

different from those addressing hearings for oral argument in arbitration proceedings. 

As the general civil procedure provisions of the ZPO are not applicable to arbitration 

proceedings per se, they can assist in interpreting the term “oral argument” used in 

Sec. 1047 par. 1 of the ZPO (as discussed above), but they are not generally applicable 

to arbitration.30  

 

c. Mandatory v. Default Rule and Inherent Powers of the Arbitral Tribunal 

 

5. To the extent that a right to a physical hearing in arbitration does exist in your 

jurisdiction, could the parties waive such right (including by adopting 

institutional rules that allow remote hearings) and can they do so in advance 

of the dispute? 

 

Short answer: N/A 
 

Since there is no such right to a physical hearing it cannot be waived. If the parties 

have agreed to a physical hearing, one of the parties is of course entitled to waive such 

right; or rather, the parties are free to agree de novo on how they want to proceed with 

the hearing.  

As discussed above, Sec. 1047 par. 1, last sentence, of the ZPO permits the parties 

to explicitly exclude holding a hearing at all.31 Accordingly, argumentum a maiore ad 

minus, they can agree to have a remote hearing instead of a hearing in person.  

 
30 Hanns PRÜTTING, in H. PRÜTTING and M. GEHRLEIN, eds., ZPO – Kommentar, fn. 

23 above, § 1047 No. 2; Klaus SACHS and Torsten LÖRCHER, in Karl-Heinz 

BÖCKSTIEGEL, Stefan KRÖLL and Patricia NACIMIENTO, eds., Arbitration in 

Germany – The Model Law in Practice, 2nd edn. (Kluwer Law International 2015) § 1047 

No. 6; Bernhard WIECZOREK and Rolf A. SCHÜTZE, eds., Zivilprozessordnung und 

Nebengesetze, Großkommentar, 5th edn. (De Gruyer 2019) § 1047 Nos. 2, 5; K.H. 

SCHWAB and G. WALTER, Schiedsgerichtsbarkeit, fn. 19 above, Ch. 16 No. 32.  
31 Sec. 1047 par. 1, last sentence, of the ZPO reads as follows: “Where the parties to the 

dispute have not ruled out a hearing for oral argument, the arbitral tribunal is to hold such a 

hearing in the course of a suitable phase of the proceedings should a party file a 

corresponding petition” (free translation by the Authors). 
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6. To the extent that a right to a physical hearing in arbitration is not mandatory 

or does not exist in your jurisdiction, could the arbitral tribunal decide to hold 

a remote hearing even if the parties had agreed to a physical hearing? What 

would be the legal consequences of such an order? 

 

Short answer: No, it could not.  
 

According to Sec. 1042 par. 2 and Sec. 1047 par. 1 of the ZPO, the parties are in 

control of the procedure. If the parties agree to have a hearing in personam, the arbitral 

tribunal cannot overrule the parties’ agreement.  

If the arbitral tribunal nevertheless decides against the parties’ wishes, any award 

rendered could be set aside in accordance with Sec. 1059 par. 2 No. 1 (d) of the ZPO.32  

 

d. Setting Aside Proceedings 

 

7. If a party fails to raise a breach of the abovementioned right to a physical 

hearing during the arbitral proceeding, does that failure prevent that party 

from using it as a ground for challenging the award in your jurisdiction? 

 

Short answer: Yes, it does.  
 

In general, German courts favour upholding arbitral awards and the grounds for 

setting aside an award are narrow.  

The setting aside procedure under German law is regulated in Sec. 1059 of the 

ZPO.33 According to Sec. 1059 par. 1 thereof, the party burdened by the award must 

 
32 Sec. 1059 par. 2 No. 1 (d) of the ZPO reads as follows: “An arbitration award may be 

reversed only if: […] (d) The formation of the arbitral tribunal or the arbitration 

proceedings did not correspond to a provision of this Book or to an admissible agreement 

between the parties, and that it is to be assumed that this has had an effect on the arbitration 

award […]” (free translation by the Authors). 
33 Sec. 1059 of the ZPO reads as follows: “(1) Only a petition for reversal of the arbitration 

award by a court pursuant to subsections (2) and (3) may be filed against an arbitration 

award. (2) An arbitration award may be reversed only if: 1. The petitioner asserts, and 

provides reasons for his assertion, that: a) One of the parties concluding an arbitration 

agreement pursuant to Sec. 1029 and 1031 did not have the capacity to do so pursuant to 

the laws that are relevant to such party personally, or that the arbitration agreement is 

invalid under the laws to which the parties to the dispute have subjected it, or, if the parties 

to the dispute have not made any determinations in this regard, that it is invalid under 

German law; or that b) He has not been properly notified of the appointment of an arbitral 

judge, or of the arbitration proceedings, or that he was unable to assert the means of 

challenge or defence available to him for other reasons; or that c) The arbitration award 

concerns a dispute not mentioned in the agreement as to arbitration, or not subject to the 
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petition for the setting aside of the award in question; there is no setting aside ex 

officio.34 Sec. 1059 par. 2 No. 1d) of the ZPO contains the grounds for setting aside an 

award on the basis of deficient proceedings: if the parties agreed on a remote hearing, 

but the arbitral tribunal disregarded this agreement, the award can in principle be set 

aside, as the “arbitration proceedings did not correspond to an admissible agreement 

between the Parties”.35 

Pursuant to Sec. 1027 of the ZPO, in order for a petition pursuant to Sec. 1059 par. 

1 and par. 2 No. 1d) thereof to be successful, the party petitioning for the setting aside, 

however, must prove that it objected to the same irregularity during the arbitral 

proceedings.36 

 
provisions of the arbitration clause, or that it contains decisions that are above and beyond 

the limits of the arbitration agreement; however, where that part of the arbitration award 

referring to points at issue that were subject to the arbitration proceedings can be separated 

from the part concerning points at issue that were not subject to the arbitration proceedings, 

only the latter part of the arbitration award may be reversed; or where the petitioner asserts, 

and provides reasons for his assertion, that d) The formation of the arbitral tribunal or the 

arbitration proceedings did not correspond to a provision of this Book or to an admissible 

agreement between the parties, and that it is to be assumed that this has had an effect on the 

arbitration award; or if 2. The court determines that a) the subject matter of the dispute is 

not eligible for arbitration under German law; or b) The recognition or enforcement of the 

arbitration award will lead to a result contrary to public order. (3) Unless the parties to the 

dispute agree otherwise, the petition for reversal must be filed with the court within a 

period of three (3) months. The period begins on the day on which the petitioner has 

received the arbitration award. In cases in which a petition has been filed pursuant to Sec. 

1058, the period shall be extended by at most one (1) month following receipt of the 

decision regarding this petition. The petition for reversal of the arbitration award may no 

longer be filed once a German court has declared the arbitration award to be enforceable. 

(4) If the reversal has been petitioned, the court may remand the matter to the arbitral 

tribunal where appropriate, as petitioned by a party, while reversing the arbitration award. 

(5) In cases of doubt, the reversal of the arbitration award will result in the arbitration 

agreement once again entering into force concerning the subject matter of the dispute” (free 

translation by the Authors). 
34 R. GEIMER, in R. ZÖLLER, ZPO, fn. 2 above, § 1059 No. 45a.  
35 See fn. 34 above for the wording of Sec. 1059 par. 2 No. of the ZPO.  
36 Sec. 1027 of the ZPO reads as follows: “Insofar as a provision of the present Book, from 

which the parties to a dispute may deviate, has not been complied with, or a requirement 

agreed in the arbitration proceedings has not been met, a party that has failed to object to 

this irregularity without undue delay, or within a period set for such objections, may not 

assert this objection later. This shall not apply where the party was not aware of the 

irregularity” (free translation by the Authors). Sec. 1042 and 1047 of the ZPO are such 

provisions within the meaning of Sec. 1027 of the ZPO. 
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In 2002, the Higher Regional Court (“Oberlandesgericht”) Naumburg decided that 

the refusal of a request for an oral hearing would not amount to a violation of the right 

to be heard, since the party had failed to object to this irregularity without undue 

delay.37 The dispute concerned the payment of outstanding fees for claimant’s services 

as a contractor for respondent’s law firm. In its request for arbitration, claimant had 

requested an oral hearing. The arbitrator, however, ordered that the case would be 

decided on a documents-only basis and set a time limit of three weeks for respondent’s 

reply to the request. After these three weeks had expired without any submission by 

respondent, the arbitrator rendered an award in favour of claimant. In enforcement 

proceedings, respondent raised the defence of procedural irregularities in the sense of 

Sec. 1059 par. 2 No. 1d) of the ZPO. The Court held that the arbitral tribunal’s refusal 

to hold an oral hearing in spite of a party’s request would in principle amount to a 

violation of Sec. 1047 par. 1, second sentence, of the ZPO. However, since the 

principle of oral presentation contained in Sec. 128 of the ZPO does not apply in 

arbitral proceedings to the same extent as in court proceedings, and the party did not 

object to the arbitral tribunal’s decision without undue delay after learning about it as 

required by Sec. 1027 of the ZPO, there were no grounds for setting aside the arbitral 

award. The Court found that the right to be heard was respected since the parties had 

been able to present their cases on a documents-only basis. A party to arbitration does 

not have the right to defend herself in a certain manner, i.e., by presenting her defenses 

orally.  

Similarly, and as early as 1994, the German Federal Supreme Court 

(“Bundesgerichtshof”) had decided that an arbitral award need not be set aside simply 

because in ordering a documents-only proceeding, the tribunal had disregarded the fact 

that the parties had agreed on having an oral argument, because none of the parties 

objected to the arbitral tribunal’s conduct during the arbitral proceedings. According to 

the German Federal Supreme Court, since one of the parties had explicitly agreed to 

waive an oral argument during the proceedings, the arbitral tribunal was no longer 

bound to the original agreement.38  

Likewise, the Higher Regional Court Frankfurt am Main found in 2009 that a party 

must voice its disapproval with the arbitral tribunal’s decision as to whether or not to 

hold an oral argument in “due course”, i.e., during the arbitral proceedings themselves, 

or such objection will be excluded later.39  

Last, and for the sake of completeness only, the party petitioning to set aside the 

award must prove that the refusal to have a hearing in the agreed form had an impact 

 
37 OLG Naumburg, Decision of 21 February 2002, 10 Sch 08/01, available at 

<https://www.disarb.org/ de/47/datenbanken/rspr/olg-naumburg-az-10-sch-08-01-datum-

2002-02-21-id166> (last accessed 26 November 2020).  
38 BGH, Decision of 19 May 1994, III ZR 130/93, NJW 1994, p. 2155. 
39 OLG Frankfurt am Main, Decision of 27 August 2009, 26 Sch 3/09, available at 

<https://www.disarb.org/de/47/datenbanken/rspr/olg-frankfurt-am-az-26-schh-03-09-

datum-2009-08-27-id1012 > (last accessed 26 November 2020). 
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on the content of the arbitral award, see Sec. 1059 par. 2 No. 1d), last sentence, of the 

ZPO.40 

 

8. To the extent that your jurisdiction recognizes a right to a physical hearing, 

does a breach thereof constitute per se a ground for setting aside (e.g., does it 

constitute per se a violation of public policy or of the due process principle) or 

must the party prove that such breach has translated into a material violation 

of the public policy/due process principle, or has otherwise caused actual 

prejudice? 

 

Short answer: N/A 
 

As discussed above, since there is no explicit right to a physical hearing and the 

interpretation of the provision applicable to hearings in arbitration cases shows that a 

remote hearing is sufficient for an “oral argument” required under Sec. 1047 par. 1 of 

the ZPO, the question of whether the fact that there was no physical hearing does not 

constitute per se a ground for setting aside an award.  

 

9. In case a right to a physical hearing in arbitration is not provided for in your 

jurisdiction, could the failure to conduct a physical hearing by the arbitral 

tribunal nevertheless constitute a basis for setting aside the award?  

 

Short answer: Yes, but only subject to certain conditions. 

 

There is no right to a physical hearing under German law, as explained above in 

sub-paragraphs a.1 and a.2 of this Report. However, as also explained above, the 

parties can agree on a physical hearing, thereby creating an enforceable right to have 

such hearing, as the arbitral tribunal must respect the parties’ agreement for a physical 

hearing pursuant to Sec. 1042 par. 1 in connection with Sec. 1047 par. 1, first sentence, 

of the ZPO, further sanctioned by Sec. 1059 par. 2 No. 1d) thereof, see above sub-

paragraph d.8. 

In addition, where the parties to the dispute have not ruled out oral argument, the 

arbitral tribunal must hold such oral argument in the course of a suitable phase of the 

proceedings if one of the parties makes a corresponding request, pursuant to Sec. 1047 

par. 1, last sentence, of the ZPO.41 As explained above, the parties do not have a right 

to a specific form of oral argument. The tribunal makes this decision ex aequo et bono, 

 
40 R. GEIMER, in R. ZÖLLER, ZPO, fn. 2 above, § 1059 No. 44d.  
41 Sec. 1047 par. 1, last sentence, of the ZPO reads as follows: “Where the parties to the 

dispute have not ruled out a hearing for oral argument, the arbitral tribunal is to hold such a 

hearing in the course of a suitable phase of the proceedings should a party file a 

corresponding petition” (free translation by the Authors). 
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pursuant to Sec. 1042 par. 4, first sentence, of the ZPO and subject to the mandatory 

rights in Sec. 1042 par. 1 thereof. If the arbitral tribunal does not properly exercise its 

ex aequo et bono discretion, or if the arbitral tribunal declines to have oral argument, 

the party who requested it, has the right to object, but it must do so without undue 

delay, in order to preserve the right to petition for reversal of the award later pursuant 

to Sec. 1059 par. 2 No. 1d) of the ZPO. Reference is made to above sub-paragraph d.8.  

 

e. Recognition/Enforcement 

 

10. Would a breach of a right to a physical hearing (irrespective of whether the 

breach is assessed pursuant to the law of your jurisdiction or otherwise) 

constitute in your jurisdiction a ground for refusing recognition and 

enforcement of a foreign award under Articles V(1)(b) (right of the party to 

present its case), V(1)(d) (irregularity in the procedure) and/or V(2)(b) 

(violation of public policy of the country where enforcement is sought) of the 

New York Convention? 

 

Short answer: Most likely not; the right to be heard is not equivalent to the right to 

a physical hearing.  

 
Sec. 1061 of the ZPO directly refers to the New York Convention for questions of 

recognition and enforcement.42 So instead of providing for a separate national regime 

for recognition and enforcement of foreign awards, with its own list of possible 

defences, German law incorporates the international agreement by reference. 

From a German law perspective, the grounds in Art. V(1) and Art. V(2) of the New 

York Convention, therefore, are not mutually exclusive.43 The relationship between the 

grounds for refusing recognition or enforcement mentioned in Art. V(1) and Art. V(2) 

of the New York Convention is one of lex specialis. German courts will only consider 

the grounds for refusal mentioned in Art. V(1) of the New York Convention “at the 

request of the party” against whom the award is invoked. Conversely, German courts 

must consider all grounds mentioned in Art. V(2) of the New York Convention ex 

officio, so no specific request is necessary.  

Most of the defences in Art. V(1) of the New York Convention actually can 

constitute violations of procedural public policy under Art. V(2) of the New York 

Convention, such as the right to be heard in Art. V(1)(b) New York Convention. In 

fact, the ground in Art V(1)(b) of the New York Convention is considered to be a 

special aspect of public policy. As Art. V(1)(b) of the New York Convention is the 

 
42 The grounds to refuse recognition and enforcement of the New York Convention have 

also been the model for Sec. 1059 of the ZPO, which regulates the enforcement of domestic 

awards, and which was explained in more detail above. Thus, basically the same defences 

apply to domestic and international awards under German law.  
43 Jens ADOLPHSEN, in Münchener Kommentar zur ZPO, 5th edn. (C.H. Beck 2017), Art. 

5 UNÜ, No. 26. 
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more specific rule, any violation should in general be pleaded by the parties, especially 

as not every violation of the right to be heard amounts to a violation of the narrow 

international ordre public of Art. V(2) of the New York Convention.44 This also 

means, however, that – in case there is a particularly strong or obvious violation of Art. 

V(1)(b) of the New York Convention – a German court must take this defence into 

account ex officio.45 

Since it is part of German law, German courts will examine Art. V(1)(b) of the 

New York Convention by taking the viewpoint that German law as lex fori will 

determine the standard to be applied to Art. V(1)(b) of the New York Convention, 

albeit while considering the special features of international arbitration.46  

The standard of the lex arbitri, therefore, is irrelevant with regard to a review of 

Sec. 1061 of the ZPO in connection with Art. V(1)(b) of the New York Convention. 

Thus, in a scenario in which the lex arbitri recognized a right to a physical hearing but 

the award was the product of a remote hearing only, that in itself would not be a 

defence to a request for recognition and enforcement. Whether or not the lex arbitri 

provided for a right to a physical hearing therefore is inconsequential from a German 

law viewpoint. From a German law perspective, the right to be heard does not equate 

to a right to a physical hearing per se. What is more important is the question of 

whether or not each party has been given a chance to participate in the proceedings and 

to present its facts, evidence and legal arguments.47 In short, the right to be heard as 

understood in German law is focused on the opportunity for a party to participate in the 

proceedings by submitting its own views and commenting on all possibly relevant 

issues.48  

For example, in a recognition and enforcement proceeding regarding a Spanish 

arbitration award before the Higher Regional Court Munich, the court found that the 

fact that the lower court had not summoned the managing director to testify did not 

violate Art. V(1)(b) of the New York Convention, referring back to the idea embodied 

 
44 Bundesgerichtshof (BGH), Decision of 21 October 1971, VII ZR 45/70, NJW 1972, 

1449; OLG Köln, Decision of 2 December 1970, 2 U 37/70, MDR (1971) p. 402; OLG 

Hamburg, Decision of 3 April 1975, 6 U 70/74, MDR (1975) p. 940.  
45 Stefan KRÖLL and Peter KRAFT, in K.H. BÖCKSTIEGEL, S. KRÖLL and P. 

NACIMIENTO, eds., fn. 30 above, § 1059, No. 41 ff.; Stefan KRÖLL, in K.H. 

BÖCKSTIEGEL, S. KRÖLL and P. NACIMIENTO, eds., fn. 30 above, § 1061 No. 68. 
46 Stephan WILSKE and Lars MARKERT, in V. VORWERK and C. WOLF, eds., fn. 25 

above, § 1061, No. 25 referring to OLG Köln, Decision of 6 July 2012, 19 Sch 8/11, 

BeckRS (2012) 21333; OLG München, Decision of 11 April 2012, 34 Sch 21/11, 

SchiedsVZ (2012) 156, 159. 
47 OLG Hamburg, Decision of 14 May 1999, 1 Sch 2/99, OLGR Hamburg 2000, 19, 21; 

Jens ADOLPHSEN, in Münchener Kommentar zur ZPO, fn. 43 above, Art. 5 UNÜ, No. 

26. 
48 S. KRÖLL, in K.H. BÖCKSTIEGEL, S. KRÖLL and P. NACIMIENTO, eds., fn. 30 

above, § 1061 No. 72. 

https://beck-online.beck.de/?typ=reference&y=300&b=2012&s=156&z=SCHIEDSVZ
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in Art. 103 par. 1 of the German Basic Law.49 According to the Higher Regional Court 

Munich, Art. 103 par. 1 of the German Basic Law only requires that every party is 

heard and has been given an opportunity to present its case and exert influence on the 

proceedings.50 Art. 103 par. 1 of the German Basic Law does not require to hear the 

parties in person.51 

Thus, a German court is more likely to look at whether the standard of Art. 103 par. 

1 of the German Basic Law been met than to consider the fact whether the hearing took 

place remotely or was a traditional physical hearing. Reference is made to the above 

discussion, explaining in detail why a remote hearing most likely does not violate 

German law. As long as both parties have been given opportunity to present their cases 

in a meaningful manner, German Courts most likely will decline a violation of Art. 

V(1)(b) of the New York Convention, especially, as in both cases, arguments and 

evidence are presented orally and synchronously.  

Further, according to the prevailing view, any violation of the right to be heard in 

Art. V(1)(b) of the New York Convention must have had at least a(n) (possible) impact 

on the outcome of the arbitration proceedings to the detriment of the party arguing 

against recognition and enforcement.52 Thus, a party invoking a ground for refusal 

must state what legal argument and/or evidence it was deprived from presenting and 

prove how this would have impacted the arbitral tribunal’s decision.53 

With regard to the grounds of an irregularity of the procedure pursuant to Sec.1061 

par. 1 of ZPO in connection with Art. V(1)(d) of the New York Convention, should the 

parties have agreed to a physical hearing but the arbitral tribunal proceeded remotely, 

the award would likely not be recognized or enforced. 

In case the parties did not have an agreement, but the lex loci arbitri provided for a 

right to a physical hearing, Sec. 1061 par. 1 of the ZPO in connection with Art. V(1)(d) 

 
49 OLG München, Decision of 22 June 2009, 34 Sch 026/08, Nos. 41 ff., available at 

<https://www.disarb.org/de/47/datenbanken/rspr/olg-m&uumlnchen-az-34-sch-22-08-1-

datum-2009-01-28-id1226> (last accessed 26 November 2020). 
50 OLG München, Decision of 22 June 2009, 34 Sch 026/08, No. 42, available at 

<https://www.disarb.org/de/47/datenbanken/rspr/olg-m&uumlnchen-az-34-sch-22-08-1-

datum-2009-01-28-id1226> (last accessed 26 November 2020), referring to BGH NJW 

1978, p. 1114 at p. 1115; BGH NJW 2007, p. 772 at p. 774; BGH WM 2009, p. 573 at p. 

574. 
51 OLG München, Decision of 22 June 2009, 34 Sch 026/08, No. 43 available at 

<https://www.disarb.org/de/47/datenbanken/rspr/olg-m&uumlnchen-az-34-sch-22-08-1-

datum-2009-01-28-id1226> (last accessed 26 November 2020), referring to BVerwG, 

Decision of 3 August 1983, 9 C 1007/81, in NJW (1984) p. 625 at p. 626; BVerfG. 

Decision of 27 July 1971, 2 BvR 443/70, BVerfGE 31, p. 364 at p. 370; see also OLG 

Karlsruhe, Decision of 27 March 2006, 9 Sch 2/05, SchiedsVZ (2006) p. 335 at p. 336. 
52 W. VOIT, in H.J. MUSIELAK and W. VOIT, eds., Kommentar zur ZPO, fn. 10 above, § 

1061 ZPO, No. 15. 
53 Ibid., Nos. 81 and 122.  
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of the New York Convention would provide the correct grounds for a party to 

invoke.54  

In any event, with regard to either approach to Art. V(1)(d) of the New York 

Convention, the party invoking the grounds for refusal must prove that the violation of 

those provisions at least possibly had an impact on the arbitral tribunal’s decision.55 

 

f. COVID-Specific Initiatives 

 

11. To the extent not otherwise addressed above, how has your jurisdiction 

addressed the challenges presented to holding physical hearings during the 

COVID pandemic? Are there any interesting initiatives or innovations in the 

legal order that stand out? 

 

Short answer: The ZPO has included for quite some time a provision for conducting 

remote, rather than physical, hearings as well as other provisions regarding related 

procedural steps, such as e-filing. While these provisions were once fairly insignificant 

in practice, due to the pandemic, German courts and lawyers have now made more use 

of them and given them new life.  
 

Germany has not passed any COVID-19-related legislation amending the rules of 

civil procedure or the statute of limitations.56  

Until the COVID-19 crisis, the provision allowing videoconferencing for court 

proceedings, i.e., Sec. 128a of the ZPO, had been used relatively rarely. In the past, if 

counsel suggested allowing a party to participate remotely or to hear a witness or 

expert remotely, via video, these suggestions were often not accepted by judges; in 

fact, in many cases, the courts would also not have had the technological means to 

conduct such a hearing. The level to which individual courts are equipped to handle 

video conferences on a large scale varies widely, mostly along the lines of the various 

Bundesländer, in part because of different levels of funding. The pandemic now has 

 
54 Christian BORRIS and Rudolf HENNECKE, in Reinmar WOLFF, ed., New York 

Convention – Convention on the Recognition and Enforcement of Foreign Arbitral Awards 

of 10 June 1958, 2nd edn. (C.H. Beck 2019) Art. V No. 275. 
55 OLG Köln, Decision of 26 February 2014, 19 Sch 12/13, SchiedsVZ (2014) p. 203 at p. 

205; BayObLG, Decision of 23 September 2004, 4Z Sch 5/04, BeckRS (2009) 21310; 

OLG Stuttgart, Decision of 14 October 2003, 1 Sch 16/02, 1 Sch 6/03, BeckRS (2003) 

18189 No. 116 f. at 125; W. VOIT, in H.J. MUSIELAK and W. VOIT, eds., Kommentar 

zur ZPO, fn. 10 above,§ 1061 No. 17.  
56 The German Federal Parliament (“Bundestag”) decided to amend only the Code of 

Criminal Procedure due to the pandemic, allowing for the main hearing to be interrupted 

for up to three months and 1 day (instead of only up to 3 weeks).  

https://beck-online.beck.de/?typ=reference&y=400&a=V&g=SCHSPANUEBEREINK&w=WOLFFKONEWYORKCONVENTION&rn=275
https://beck-online.beck.de/?typ=reference&y=300&b=2014&s=203&z=SCHIEDSVZ
https://beck-online.beck.de/?typ=reference&y=400&g=ZPO&p=1061&w=MUSIELAKZPOKO&rn=17
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created a huge momentum towards the use of video conferencing in the court room, 

including funding for hard- and software.57  

Just as with other arbitral institutions around the globe, the German Arbitration 

Institute (“Deutsche Institution für Schiedsgerichtsbarkeit e.V.”, short “DIS”) is bound 

by its institutional powers and could not revise its rules overnight to adapt them to the 

ongoing pandemic. However, the DIS was not slow to react, relying on Art. 2.2 Annex 

I of the 2018 DIS Arbitration Rules, to permit the adaptation of certain provisions and 

established practices.58  

Accordingly, the DIS has issued directives seeking to assist parties with the 

practical aspects of advancing arbitration cases during the pandemic.59 For instance, 

the DIS “will take into account the impact of the Covid-19 pandemic in any decisions 

on requests for extension of time limits pursuant to Article 4.9 DIS Arbitration 

Rules”.60 

The first edition of these directives was published as “Particular Procedural 

Features for the Administration of Arbitrations in View of the Covid-19 Pandemic” on 

31 March 2020. On July 1, 2020, the DIS announced its second edition of these 

 
57 Frank SCHREIBER, “Die mündliche Verhandlung im Wege der Ton- und 

Bildübertragung”, Betrifft Justiz (2020) p. 268; Benedikt WINDAU, “Die Verhandlung im 

Wege der Ton- und Bildübertragung – Praxisorientierte Überlegungen zu 

Gegenwartsproblemen des Zivilprozessrechts”, NJW (2020) p. 2753; Helena HAUSER, 

“Verhandlungen per Video: ‘Die Krise beschleunigt die Digitalisierung der Justiz’” (31 

March 2020)  at 

<https://www.juve.de/nachrichten/namenundnachrichten/2020/03/verhandlungen-per-

video-die-krise-beschleunigt-die-digitalisierung-der-justiz>  (last accessed 26 November 

2020); Reto MANTZ and Jan SPOENLE, “Corona-Pandemie: Die Verhandlung per 

Videokonferenz nach § 128a ZPO als Alternative zur Präsenzverhandlung”, MDR (2020) 

p. 637.  
58 Art. 2.2. Annex I of the DIS-Rules reads as follows: “The Secretariat, under the direction 

of its Secretary General (the ‘Secretary General’), shall render such decisions and exercise 

such powers and activities as the Rules assign to the DIS, or as the DIS considers 

appropriate for the proper administration of an arbitration. The Secretariat may at any time 

consult the Arbitration Council, the Case Committee designated pursuant to Article 4.2 of 

these Internal Rules, or the Appointing Committee”. The DIS-Rules are available in 

English at 

<https://www.disarb.org/fileadmin//user_upload/Werkzeuge_und_Tools/2018_DIS-

Arbitration-Rules.pdf> (last accessed 9 March 2021). 
59 For a more detailed presentation of the rules, see Gustav FLECKE-GIAMMARCO, 

Gebhard BÜCHELER and Lena ZAHNER, “Arbitrating in Uncertain Times – Institutional 

Responses to COVID-19”, SchiedsVZ (2020) p. 133.  
60 See DIS, “Announcement of Particular Procedural Features for the Administration of 

Arbitrations in View of the Covid-19 Pandemic”, 2nd edn. (1 July 2020) page 2, at 

<https://www.disarb.org/fileadmin//user_upload/Ueber_uns/Second_Edition_-

_DIS_Announcement_Particular_Procedural_Features_Covid-19.pdf > (last accessed 9 

March 2021). 
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“Particular Procedural Features”, for the administration of both currently pending and 

forthcoming arbitrations conducted pursuant to the 2018 DIS Arbitration Rules.61 

There is no specific rule with regard to the question of remotely held hearings. 

 
61 Ibid.  
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