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GUATEMALA 
 

Victor José David López Juárez 

 

a. Parties’ Right to a Physical Hearing in the Lex Arbitri 

 

1. Does the lex arbitri of your jurisdiction expressly provide for a right to a 

physical hearing in arbitration? If so, what are its requirements (e.g., can 

witness testimony be given remotely, etc.)?  

 

Short answer: No. 
 

The Guatemalan lex arbitri – namely, the Guatemalan Arbitration Law, Decree 67-

95 of Congress (hereinafter, also “GAL”), which is based on the UNCITRAL Model 

Law on International Commercial Arbitration1 and regulates national and international 

arbitrations seated in Guatemala – does not expressly provide for a right to a physical 

hearing in arbitration. 

  

2. If not, can a right to a physical hearing in arbitration be inferred or excluded 

by way of interpretation of other procedural rules of your jurisdiction’s lex 

arbitri (e.g., a rule providing for the arbitration hearings to be “oral”; a rule 

allowing the tribunal to decide the case solely on the documents submitted by 

the parties)? 

 

Short answer: There is not a conclusive answer, but it could be very well excluded. 

 

As the Guatemalan law governing arbitration (i.e., the GAL) does not expressly 

provide for the parties’ right to a physical hearing, it is then necessary to assess whether 

such right can be inferred or excluded from the provisions provided therein. 

The Guatemalan Arbitration Law does not mention expressly whether the hearing 

should be physical or remote, but requires that it is conducted in such a way as to grant 

the parties a fundamentally fair proceeding, giving each of them a full opportunity of 

presenting their case. 

 
 Victor José David López Juárez is Case Manager at the Comisión de Resolución de 

Conflictos de la Cámara de Industria de Guatemala (“CRECIG”) and Professor of Alternative 

Dispute Resolution at Rafael Landivar University Law School. 
1 UNCITRAL, Model Law on International Commercial Arbitration (1985) at 

<https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/06-

54671_ebook.pdf> (last accessed 25 February 2021). The GAL is based on the original 

UNCITRAL Model Law and not on the latest version of 2006: see 

<https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration/status> (last 

accessed 27 November 2020). 

https://www.linkedin.com/in/victorlopezjuarez/


DOES A RIGHT TO A PHYSICAL HEARING EXIST IN INTERNATIONAL ARBITRATION? 

 
 
 

3 

Article 29 GAL (identical to Article 24 of the Model Law) establishes that “subject 

to any contrary agreement by the parties, the arbitral tribunal shall decide whether to 

hold oral hearings for the presentation of evidence or for oral argument, or whether the 

proceedings shall be conducted on the basis of documents and other materials. However, 

unless the parties have agreed that no hearings shall be held, the arbitral tribunal shall 

hold such hearings at an appropriate stage of the proceedings, if so requested by a 

party”.2 This provision does not require expressly the hearing to take place physically. 

Secondly, Article 24 GAL (similar to Article 19 of the Model Law) provides that 

“the parties are free to agree on the procedure to be followed by the arbitral tribunal in 

conducting the proceedings”.3 This confirms that, unless otherwise agreed by the parties, 

the conduct of arbitration hearings then falls within the default procedural discretion 

granted to the arbitral tribunal, and that such discretion includes the capacity to order 

either physical or remote hearings. 

Thirdly, Article 25.2 GAL (similar to Article 20.2 of the Model Law) provides that 

“the arbitral tribunal may, unless otherwise agreed by the parties, meet at any place it 

considers appropriate for consultation among its members, for hearing witnesses, experts 

or the parties”.4 There is no doubt that the arbitral tribunal can select any place to conduct 

hearings, however this provision does not expressly require that the tribunal, witnesses, 

experts or the parties, should be physically present in the same room. 

This leads to the conclusion that the Guatemalan Arbitration Law does not contain 

any elements to infer that a right to a physical hearing exists, rather pointing to the 

contrary. Therefore, the lex arbitri does not offer a conclusive answer to the question 

whether a right to a physical hearing in arbitration exists or can be excluded. 

With respect to institutional arbitrations,5 Article 25 of the Arbitration Rules of the 

Arbitration Center at the Chamber of Industry of Guatemala (“CRECIG”) like Article 

29 GAL, requires that the arbitral procedure must be “oral” and not “physical”. In 

addition, Article 30 provides that, for a hearing to be valid, the arbitral tribunal must 

notify the parties at least five business days in advance, and if that condition is met “the 

hearing will be held validly even if a party fails to appear” (emphasis added).6 This 

provision does not require a hearing to be physical. With respect to the Arbitration Rules 

of the Arbitration Center at the Chamber of Commerce of Guatemala (“CENAC”), 

Article 40 also provides that hearings should be held “orally” and not “physically”. 

 
2 GAL, Article 29 (free translation by the Author). 
3 GAL, Article 24 (free translation by the Author). 
4 GAL, Article 25.2 (free translation by the Author). 
5 There are two active arbitral institutions in Guatemala: Comisión de Resolución de 

Conflictos de la Cámara de Industria de Guatemala (“CRECIG”), see <www.crecig.com.gt> 

(last accessed 25 February 2021); and Centro de Arbitraje y Conciliación de la Cámara de 

Comercio de Guatemala (“CENAC”), see <www.cenac.com.gt> (last accessed 25 February 

2021). 
6 CRECIG Arbitration Rules, Article 30 (free translation by the Author). 
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b. Parties’ Right to a Physical Hearing in Litigation and its Potential 

Application to Arbitration  

 

3. In case the lex arbitri does not offer a conclusive answer to the question whether 

a right to a physical hearing in arbitration exists or can be excluded, does your 

jurisdiction, either expressly or by inference, provide for a right to a physical 

hearing in the general rules of civil procedure? 

 

Short answer: It could be very well excluded. 
 

The Guatemalan civil and commercial procedural code (hereinafter, also “CPCYM”) 

does not expressly provide for a right to a physical hearing. The CPCYM has been in 

force since 1965 and the general norm is that hearings are held physically, but there is 

no express prohibition to conduct remote hearings.  

The CPCYM is based on the principle of orality of litigation. In this regard, Article 

199 CPCYM provides for an “oral trial” to resolve certain matters where the hearings 

should be conducted “orally”. This principle is linked to immediacy, which requires that 

the judge deciding the case must have a simultaneous interaction with the parties and 

their attorneys, and due process. Nonetheless, remote hearings are also compatible with 

such principles, which conclusion was recently confirmed due to the COVID-19 

outbreak. 

At the beginning of the COVID-19 pandemic the judicial system was entirely shut 

down. However, in June 2020, in order to reduce the judicial backlog, the Supreme Court 

of Justice approved that remote hearings be held in criminal courts.7 The first remote 

hearing was held on 22 June 2020. 

In civil matters, the Supreme Court of Justice also created a protocol led by its civil 

branch in order to create a remote hearings system to resolve family matters.8 Orality, 

immediacy and due process principles were mentioned in that protocol.  

Finally, the gateway to holding remote hearings in any judicial procedure, regardless 

if it is civil, criminal or other, comes from the Judicial Branch Law (“LOJ”),9 which at 

Article 165 (“Form of actions”) states as follows: “The procedural acts for which the law 

 
7 Guatemalan Supreme Court of Justice, Operational Protocol for Virtual Hearings in the 

Criminal Branch, POJ-40/2020 (23 June 2020) at <http://bit.ly/POJ-402020> (last accessed 

25 February 2021). 
8 Guatemalan Supreme Court of Justice, Protocolo para el teletrabajo de los Juzgados de 

Primera Instancia de Familia (4 September 2020) at 

<http://www.oj.gob.gt/Archivos/Publicaciones/Protocolo%20Para%20Teletrabajo%20en%

20Juzgados/Protocolo-para-teletrabajo-en-Juzgados-de-Primera-Instancia-de-Familia.pdf> 

(last accessed 27 November 2020). 
9 Judicial Branch Law, Decree 2-89 of Congress. 
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does not prescribe a certain form will be carried out by judges in such a way that they 

achieve their purpose”.10 

In conclusion, the general rules of Guatemalan civil procedure do not, either 

expressly or by inference, provide for a right to a physical hearing. 

 

4. If yes, does such right extend to arbitration? To what extent (e.g., does it also 

bar witness testimony from being given remotely)?  

 

Short answer: No. 
 

The Guatemalan Constitutional Court has repeatedly confirmed that arbitrators are 

not bound to follow judicial rules of procedure, once the parties have agreed to submit 

their dispute to arbitration.11 In any event, while it is unclear whether a right to a physical 

hearing currently exists, the general rules of civil procedure rather point to the contrary. 

 

c. Mandatory v. Default Rule and Inherent Powers of the Arbitral Tribunal 

 

5. To the extent that a right to a physical hearing in arbitration does exist in your 

jurisdiction, could the parties waive such right (including by adopting 

institutional rules that allow remote hearings) and can they do so in advance of 

the dispute? 

 

Short answer: N/A 
 

Not applicable. 

 

6. To the extent that a right to a physical hearing in arbitration is not mandatory or 

does not exist in your jurisdiction, could the arbitral tribunal decide to hold a 

remote hearing even if the parties had agreed to a physical hearing? What would 

be the legal consequences of such an order? 

 

Short answer: It depends. 
 

If the arbitration agreement requires a physical hearing, either expressly or by 

reference to the Arbitration Rules of an arbitral institution, an arbitral tribunal could not 

order a remote hearing contradicting the parties’ agreement, thus exceeding the scope of 

its authority. With respect to the legal consequences of such an order, it could be used 

as a ground for challenging the arbitral award. Particularly, Article 43 GAL provides 

 
10 LOJ, Article 165 (free translation by the Author).  
11 See, e.g., Guatemalan Constitutional Court, Case 251-2009, 6 May 2009. 
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that an arbitral award may be set aside if the party proves that “the arbitral procedure 

was not in accordance with the agreement of the parties”.12 

On the contrary, if the arbitration agreement is silent or ambiguous on whether a 

hearing will be held physically, the arbitral tribunal has the discretion whether to hold a 

remote hearing and how to conduct it.  

 

d. Setting Aside Proceedings 

 

7. If a party fails to raise a breach of the abovementioned right to a physical 

hearing during the arbitral proceeding, does that failure prevent that party from 

using it as a ground for challenging the award in your jurisdiction? 

 

Short answer: Yes. 
 

Neither the GAL nor the institutional arbitration rules of Guatemalan arbitral 

institutions provide for the right to a physical hearing. However, if the arbitration 

agreement requires a physical hearing, either expressly or by reference to other 

institutional rules, a party would have to object to the failure to conduct a physical 

hearing during the arbitration in order to use that failure as a ground for challenging the 

award, according to Article 7 GAL and as it was also repeatedly confirmed by the 

Guatemalan Constitutional Court.13  

 

8. To the extent that your jurisdiction recognizes a right to a physical hearing, 

does a breach thereof constitute per se a ground for setting aside (e.g., does it 

constitute per se a violation of public policy or of the due process principle) or 

must the party prove that such breach has translated into a material violation 

of the public policy/due process principle, or has otherwise caused actual 

prejudice? 

 

Short answer: N/A 
 

Neither the GAL nor the institutional arbitration rules of Guatemalan arbitral 

institutions provide for the right to a physical hearing. 

 

9. In case a right to a physical hearing in arbitration is not provided for in your 

jurisdiction, could the failure to conduct a physical hearing by the arbitral 

tribunal nevertheless constitute a basis for setting aside the award?  

 

Short answer: No. 

 
12 GAL, Article 43 (free translation by the Author).  
13 Guatemalan Constitutional Court, Case 3758-2009, 27 July 2010; Guatemalan 

Constitutional Court, Case 4547-2012, 8 February 2013; Guatemalan Constitutional Court, 

Case 2762-2013, 21 August 2013. 
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Article 43 of the Guatemalan Arbitration Law, being based on Article 34 of the 

UNCITRAL Model Law, includes the same grounds for setting aside found in the 

UNCITRAL Model Law. 

A failure to conduct a physical hearing could constitute a ground for setting aside the 

arbitral award, but only (i) if the parties had actually agreed to hold only physical 

hearings (see sub-paragraph c.6 above) and (ii) if the remote hearing violated a party’s 

fundamental fair proceedings rights. In this regard, particularly on due process violations 

in setting aside proceedings leading to the vacatur of arbitral awards, there are some 

recent experiences in this regard. For example, the Guatemalan Constitutional Court has 

recently found a violation of due process in an arbitration proceedings, thus leading to 

the vacatur of the award, where the award-debtor (namely, the State of Guatemala) had 

not been a party to the arbitration agreement.14 This decision, however, does not seem 

to shed any light on the circumstances under which conducting a remote hearing would 

be deemed to violate a party’s due process rights. 

 

e. Recognition/Enforcement 

 

10. Would a breach of a right to a physical hearing (irrespective of whether the 

breach is assessed pursuant to the law of your jurisdiction or otherwise) 

constitute in your jurisdiction a ground for refusing recognition and 

enforcement of a foreign award under Articles V(1)(b) (right of the party to 

present its case), V(1)(d) (irregularity in the procedure) and/or V(2)(b) 

(violation of public policy of the country where enforcement is sought) of the 

New York Convention? 

 

Short answer: Not likely. 
 

 
14 The case concerned a decision made in the context of a setting aside request (in Guatemala 

this recourse is called “Recurso de Revision” as per Article 43 GAL) by which the Appeals 

Chamber had confirmed an arbitral award rendered against the State of Guatemala. However, 

in Guatemala this decision could be challenged via “amparo”, which was heard first by the 

Supreme Court of Justice and finally by the Constitutional Court. The Constitutional Court 

admitted the amparo, deciding to reverse the decision of the Appels Chamber and leading to 

the vacatur of the arbitral award. In particular, the Guatemalan Constitutional Court found a 

violation of due process during the arbitration, considering that “it was against the law to 

condemn the State of Guatemala in this arbitration proceedings for a controversy derived 

form a contract that […] was only signed by the trustee [and another party but] not by the 

State of Guatemala”. Guatemalan Constitutional Court, accumulated Cases 99-2018 and 119-

2018, 19 December 2018 (free translation by the Author). See also, in the same sense, 

accumulated Cases 521-2018 and 539-2018, 2 April 2019, accumulated Cases 2183-2019 

and 2196-2019, 1 October 2019, Case 4521-2019, 28 January 2020, among others. 
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Considering that a right to a physical hearing is not existent under Guatemalan 

arbitration law, unless both parties agreed on having physical hearings, it is difficult to 

conclude that the failure to hold a physical hearing amounts to violations under those 

three scenarios. 

First, regarding the right to a party to present its case, Article V(1)(b) of the New York 

Convention was partially incorporated by Article 47.a.ii GAL, which provides that the 

recognition and enforcement of a foreign award can be refused if “the party against 

whom the award is invoked was not given proper notice of the appointment of the 

arbitrator or of the arbitration proceedings”.15 Since the GAL does not reproduce the 

phrase “or was otherwise unable to present his case”, strengthening the New York 

Convention’s pro-enforcement bias, Article V(1)(d) of the New York Convention 

should apply in this regard. 

Second, regarding the irregularity in the procedure, Article V(1)(d) of the New York 

Convention was incorporated by Article 47.a.iv GAL, which provides that the 

recognition and enforcement of a foreign award can be refused if “the composition of 

the arbitral tribunal or the arbitral procedure was not in accordance with the agreement 

of the parties or, failing such agreement, was not in accordance with the law of the 

country where the arbitration took place”.16  

Third, regarding the violation of public policy of the country where enforcement is 

sought, Article V(2)(b) of the New York Convention was incorporated by Article 47.b.ii 

GAL, which provides that the recognition and enforcement of a foreign award can be 

refused if “the recognition or enforcement of the award would be contrary to the public 

policy of that country”. 

Regarding the notion of public policy, in 1984 a leading Guatemalan practitioner 

defined it as follows: “Lato sensu public order constitutes, in effect, a wide avenue 

through which morals, good customs, social interest and many categories of values 

run”.17 The Guatemalan Constitutional Court quoting a previous decision from the 

Supreme Court of Justice referred to public policy as follows: “in this case, the arbitral 

award it is not contrary to public order because it does not contravene any provision of 

Guatemalan law. In order to be able to affirm that an arbitral award is contrary to public 

order, it is necessary as a sine qua non requirement, that said award is contrary to express 

imperatives rules, which in this specific case does not happen”.18 

In conclusion, in case a party objects to the recognition or enforcement of a foreign 

award based on the failure to conduct a remote hearing, a Guatemalan court would not 

automatically refuse the recognition and enforcement of such award, however, I assume 

 
15 GAL, Article 47 (free translation by the Author). 
16 GAL, Article 47 (free translation by the Author). 
17 Francisco VILLAGRÁN KRAMER, Nulidad y anulabilidad de los actos y negocios 

jurídicos ensayos de sistematización (Editorial Serviprensa 1984) (free translation by the 

Author). 
18 Guatemalan Constitutional Court, Case 3792-2012, 22 November 2012 (free translation 

by the Author). 
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that it will look at whether the arbitral tribunal’s decision to hold a remote hearing 

despite the parties’ agreement to the contrary affected or not the outcome of the 

proceedings violating the right of a party to present its case, the due process or the public 

policy. 

 

f. COVID-Specific Initiatives 

 

11. To the extent not otherwise addressed above, how has your jurisdiction 

addressed the challenges presented to holding physical hearings during the 

COVID pandemic? Are there any interesting initiatives or innovations in the 

legal order that stand out? 

 

Short answer: Yes. 
 

Guatemalan-based arbitral institutions have issued protocols for remote arbitration 

hearings. During the COVID-19 outbreak, the CRECIG conducted several remote 

hearings both in national and international cases, and it was also assisted by other arbitral 

institutions in North America and Europe in taking witness evidence from those 

witnesses who were unable to travel due to the restrictions in place. Remote hearings 

were conducted via Zoom. The remote hearing service is still offered to parties who 

prefer to conduct hearings remotely. 
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