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L Definitions Yes/No/NA | Comments, if any.

I.1. “Arbitrator”

For the purpose of this survey, an “arbitrator” is a person appointed
by the parties, on behalf of the parties, or by an institution to
adjudicate a dispute under an arbitration agreement, either alone or
as one member of an arbitral tribunal. When answering the questions
in this survey, please include all regulations, standards, or duties that
apply to or include arbitrators but not those that apply solely to
mediators.

1.2. “Legislation”

For the purpose of this survey, “legislation” includes laws in force
and any draft bills or legislative initiatives that are currently at an
advanced stage, including for example if the proposal is before a
legislative body for vote or approval. It is helpful to signal the
content and status of any such legislative initiatives in this survey, so
that readers can also be aware of changes that may be forthcoming.

11. General Yes/No/NA | Comments, if any.

IL.1. What standards or duties (including ethical standards or duties)
apply to arbitrators in your jurisdiction? Please briefly describe
these standards or duties and cite to their legislative, regulatory,
jurisprudential, or other basis.

[Examples of such standards or duties may include:

Duty to disclose potential conflicts of interest.

Duty of impartiality.

Duty of care/competence.

Duty to respect and maintain the confidentiality of the
arbitration.
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e Duty to conduct the proceeding in an
appropriate/fair/judicious manner.]

11.2.

In cases of potential arbitrator misconduct of a civil (as opposed to
criminal) nature, what remedies or disciplinary measures are
available in your jurisdiction vis-a-vis the arbitrator?

Please provide citations to any relevant legislation, regulations,
jurisprudence, or other secondary sources of law.

IL.3.

Is there anything in the legislation of your jurisdiction recognizing a
general principle of arbitrator liability and/or a principle that could
provide a basis for an arbitrator to be subject to suit or found liable
personally for breaches of any of the duties/standards described
above?

11.4.

Is there anything in the jurisprudence/other secondary sources of law
of your jurisdiction recognizing a general principle of arbitrator
liability and/or a principle that could provide a basis for an arbitrator
to be subject to suit or found liable personally for breaches of any of
the duties/standards described above?

ILS.

Is there anything in the jurisprudence/other secondary sources of law
of your jurisdiction that could provide a basis for an arbitrator
generally to be subject to suit or found liable personally for acts or
omissions in relation to an arbitration?

IL.6.

If your answer to question II.3, I1.4 or IL.5 is yes, is there a
corresponding statute of limitations or similar time-limit in your
jurisdiction for the initiation of a claim against an arbitrator?

IL.7.

If your answer to question I1.3, I1.4 or IL.5 is yes, is there anything in
the legislation or jurisprudence/other secondary sources of law of
your jurisdiction that addresses the possibility of joint liability
among the members of the tribunal, either vis-a-vis the parties or
among themselves?

III.

Limitations of Liability

Yes/No/NA

Comments, if any.

II.1.

Is there a general principle of arbitrator immunity (i.e., whereby an
arbitrator is immune from civil liability for his or her activities
undertaken as arbitrator) in your jurisdiction? If yes, is this
immunity less than, equivalent to, or greater than the immunity, if
any, afforded to judges or members of the judiciary?

Please provide citations to any relevant legislation, regulations,
jurisprudence, or other secondary sources of law.
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II1.2. | Is there anything in the legislation of your jurisdiction that otherwise
limits an arbitrator’s personal civil liability?

II1.3. | Is there anything in the jurisprudence/other secondary sources of law
of your jurisdiction that otherwise limits an arbitrator’s personal civil
liability?

1I1.4. | If your answer to question III.1, II1.2, or IIL.3 is yes, are there any
exceptions to that immunity or limitation of liability?

For example, is there any exception to an arbitrator’s immunity from
suit or limitation of liability where the arbitrator’s alleged
misconduct involves fraud, bad faith, negligence, or intentional
wrongdoing (to the extent these concepts are recognized in your
jurisdiction’s legal framework)?

Please provide citations to the relevant legislation, regulations,
jurisprudence, or other secondary sources of law.

II1.5. | Is there any jurisprudence/other secondary sources of law in your
jurisdiction which considers the effectiveness of limitation of
liability clauses found in arbitral institution rules?

If yes, please provide a brief description of the case(s) or secondary
source(s), limited to one paragraph per case/secondary source,
including, if applicable:

e The type of misconduct alleged.

e The relevant limitation of liability language and its source
(i.e., UNCITRAL Arbitration Rules 2010, American
Arbitration Association Commercial Arbitration Rules,
etc.).

e A summary of the court’s findings as to the effectiveness of
the limitation of liability clause in limiting or excluding an
arbitrator’s liability.

I11.6. | Is there any jurisprudence/other secondary sources of law in your
jurisdiction which considers the effectiveness of limitation of
liability clauses or indemnity clauses (i.e., clauses by which the
parties to the arbitration agree to cover any losses or damages
suffered by the arbitrators in a potential suit, or to otherwise hold the
arbitrators harmless) found in an arbitration’s procedural materials—
i.e., Terms of Reference, Terms of Appointment, Procedural Order
No. 1, etc.?

If yes, please provide a brief description of the case(s) or secondary
source(s), limited to one paragraph per case/secondary source,
including, if applicable:

e The type of misconduct alleged.
e  The limitation of liability or indemnity language found in
the relevant procedural material (if available).
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e A summary of the court’s findings as to the effectiveness of
the limitation of liability or indemnity clause in limiting or
excluding an arbitrator’s liability.

I1.7.

Is there any jurisprudence/other secondary sources of law in your
jurisdiction which considers the effectiveness of a clause limiting the
arbitrators’ liability found in the parties’ arbitration agreement?

If yes, please provide a brief description of the case(s) or secondary
source(s), limited to one paragraph per case/secondary source,
including, if applicable:

e The type of misconduct alleged.

e  The relevant limitation of liability language in the parties’
arbitration agreement.

e A summary of the court’s findings as to the effectiveness of
the limitation of liability clause in limiting or excluding an
arbitrator’s liability.

I1.8.

If your answer to question IIL.5, II1.6, or I11.7 is yes, does any of this
jurisprudence/secondary sources of law comment on whether the
source of the limitation of liability or indemnity language (i.e.,
institutional rules v. procedural order v. terms of reference v.
arbitration agreement) was relevant to the court’s finding?

If yes, please provide a brief description of the court’s or secondary
source’s reasoning on the issue, limited to one paragraph per
case/secondary source.

I1.9.

If your answer to question IIL.5, II1.6, or I11.7 is yes, does any of this
jurisprudence/secondary sources of law comment on whether the
particular language used in the relevant limitation of liability or
indemnity clause was relevant to the court’s finding?

If yes, please provide a brief description of the court’s or secondary
source’s reasoning on the issue, limited to one paragraph per
case/secondary source.

I1.10.

If your answer to question II1.5, II1.6, or I11.7 is yes, does any of this
jurisprudence/secondary sources of law comment on whether the
moment in the arbitration when the relevant limitation of liability or
indemnity clause was agreed to was relevant to the court’s finding,
i.e., whether it was agreed to ex ante (in advance of the relevant
arbitration proceeding having been initiated) or after the arbitration
was commenced?

If yes, please provide a brief description of the court’s or secondary
source’s reasoning on the issue, limited to one paragraph per
case/secondary source.

II.11.

To the extent there is any principle of arbitrator immunity or
limitation of liability recognized in your jurisdiction (i.e., if your
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answer to question III.1, 1.2, or II1.3 is yes), does that immunity or
limitation of liability apply in proceedings in which a party is
requesting interim relief (interim injunction, conservatory or similar
temporary measures), as distinct from final relief (including
damages), from an arbitrator?

Please provide citations to the relevant legislation, regulations,
jurisprudence, or other secondary sources of law.

III.12. | To the extent there is any principle of arbitrator immunity or
limitation of liability recognized in your jurisdiction, (i.e., if your
answer to question III.1, 1.2, or II1.3 is yes), does that immunity or
limitation of liability permit an arbitrator to refuse to serve as a
witness or provide documents when subpoenaed, or otherwise
compelled, by a judicial authority (for example, in enforcement
proceedings)?

Please provide citations to the relevant legislation, regulations,
jurisprudence, or other secondary sources of law.

III.13. | Is there any jurisprudence/other secondary sources of law in your
jurisdiction which considers whether a limitation of liability clause
found in arbitral institution rules, procedural materials, or the
parties’ arbitration agreement operates to permit an arbitrator to
refuse to serve as a witness or provide documents when subpoenaed,
or otherwise compelled, by a judicial authority?

If yes, please provide a brief description of the case(s) or secondary
source(s), limited to one paragraph per case/secondary source.

II1.14. | To the extent an arbitrator is permitted to be called upon to act as a
witness in your jurisdiction but is otherwise bound by confidentiality
obligations related to the underlying arbitration, is there any
guidance (found in jurisprudence or elsewhere) as to how the
arbitrator should proceed?

Iv. Effectiveness of Professional Indemnity Insurance Yes/No/NA | Comments, if any.

IV.1. | Does the legal framework in your jurisdiction mandate professional
indemnity insurance coverage for arbitrators?

IV.2. | Is there any legislation or jurisprudence/other secondary sources of
law in your jurisdiction which considers whether acting as an
arbitrator counts as an act constituting the practice of law?

IV.3. | Is there any jurisprudence/other secondary sources of law in your
jurisdiction which considers whether the professional indemnity
insurance policy of a law firm or barrister’s chambers covers
activities undertaken by a member of that firm/chambers as
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arbitrator where the arbitrator has been appointed in an individual
capacity (i.e., rather than as a representative of the firm/chambers)?

If yes, please provide a brief description of the case(s) or secondary
source(s), limited to one paragraph per case/secondary source,
including, if applicable:

e  The type of misconduct alleged.

e  The relevant language of the professional indemnity
insurance policy of the arbitrator’s law firm or barrister’s
chambers (if available).

e A summary of the court’s finding as to the scope of that
policy’s coverage vis-a-vis the arbitrator’s activities as an
arbitrator.

V4.

If your answer to question I'V.3 is no, is there any
jurisprudence/other secondary sources of law in your jurisdiction

which considers whether the professional indemnity insurance policy
of a law firm or barrister’s chambers covers activities undertaken by
an employee or partner of that firm/chambers as a board member of
an external organization (i.e., a corporation, charity, etc.)?

If yes, please provide a brief description of the case(s) or secondary
source(s), limited to one paragraph per case/secondary source,
including, if applicable:

e  The type of misconduct alleged.

e  The relevant language of the professional indemnity
insurance policy of the member’s law firm or barrister’s
chambers (if available).

e A summary of the court’s finding as to the scope of that
policy’s coverage vis-a-vis the member’s activities as a
board member.

IV.5S.

Assuming that there is coverage of the types envisioned in questions
IV.3 and IV 4, is there any jurisprudence/other secondary sources of
law in your jurisdiction which considers whether that coverage
extends to breaches of cybersecurity and data privacy laws?

If yes, please provide a brief description of the case(s) or secondary
source(s), limited to one paragraph per case/secondary source,
including, if applicable:

e The nature of the alleged cybersecurity/privacy breach.

e The relevant language of the professional indemnity
insurance policy (if available).

e A summary of the court’s finding as to the scope of that
policy’s coverage vis-a-vis the alleged
cybersecurity/privacy breach.

IV.6.

Assuming that there is coverage of the type envisioned in question
1V.3, please provide sample language from commonly used
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insurance policies that were found by those courts or secondary
sources to cover work undertaken independently as an arbitrator.

Iv.7.

Are there any other issues that, in your view, a prospective arbitrator
should be aware of in ensuring that their work as an arbitrator in
your jurisdiction is covered by their law firm’s or chamber’s
professional indemnity insurance policy?

Involvement of Arbitral Institutions

Yes/No/NA

Comments, if any.

V.1

Is there any jurisprudence in your jurisdiction where an arbitral
institution has been sued alongside an arbitrator?

V2.

Is there any jurisprudence in your jurisdiction where an arbitrator has
been sued and then an arbitral institution subsequently intervened in
the proceeding?

V3.

If your answer to question V.1 or V.2 is yes, in your experience, or
to the extent this information is publicly available, did the arbitrator
and arbitral institution defend the suit jointly, or did the arbitrator
defend the suit on his/her own behalf, separate from any defense
mounted by the institution?

If the suit(s) was/were defended jointly, in your experience or, to the
extent this information is publicly available, did the institution pay
for the arbitrator’s counsel fees?

V4.

If your answer to question V.1 or V.2 is yes, in your experience, or
to the extent this information is publicly available, did the suit result
in a settlement?

VL.

Procedural Issues

VL1.

Is there any jurisprudence in your jurisdiction where an arbitrator
and/or arbitral institution was sued by a party, and the arbitrator or
arbitral institution objected on the grounds of improper forum or
venue?

If yes, please provide a brief description of case(s), limited to one
paragraph per case, including:

e The parties.

e  The type of misconduct alleged.

e The nature and basis of the arbitrator’s or arbitral
institution’s objection to venue.

e The outcome of the objection (i.e., whether the case
proceeded to be heard or was dismissed for improper forum
or venue) and the court’s reasoning for the same.
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VI.2.

Is there any legislation or jurisprudence/other secondary sources of
law in your jurisdiction which considers the potential consequences
if a suit against an arbitrator is unsuccessful?

For example, if a suit against an arbitrator is unsuccessful, what
remedies would be available to the arbitrator? Moreover, would any
sanctions be applicable to the unsuccessful party who brought the
suit if it is found that the suit was frivolous?

VL3.

While this survey generally focuses on the civil liability of
arbitrators, if there is any relevant information from your jurisdiction
related to claims for criminal liability brought against arbitrators,
please include such information.

VI4.

Is there any other information about your jurisdiction not already
provided in your responses to the questions in this survey that is
relevant to understanding and explaining arbitrator liability in your
jurisdiction?






