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I. Introduction 
 

The year 2020 brought many challenges associated with the global Covid-19 pandemic. 

While paling in the face of the serious health and economic impacts of the wide-ranging 

lockdowns initiated across the globe, these disruptions to everyday life also wrought 

changes to the way in which international arbitration proceedings were conducted. While 

the arbitration community had for some time used various forms of technology to allow 

for remote attendance of witnesses, counsel or arbitrators, suddenly “remote” hearings 

– also referred to as “virtual” or “non-physical” hearings – became the overwhelming 

norm.  

At the same time, it became apparent that some parties – whether out of genuine 

concern about the integrity of the process or for strategic purpose of delay – resisted 

agreeing to remote evidentiary hearings, and instead insisted on waiting until a physical 

evidentiary hearing would be possible. In such a scenario, many practitioners and 

arbitrators found themselves in uncharted territory: at the core of the dilemma was the 

question of whether a party had the right to insist on a physical hearing and, closely 

related, how any such right may impact the arbitrators’ discretion over procedural issues 

including whether to order a remote evidentiary hearing. 

This project arose out of the foregoing dilemma and the perceived need for multi-

jurisdictional guidance. The resulting survey – the detailed results of which were posted 

over the last 18 months on the ICCA website1 – is an attempt to provide such a tool. The 

purpose of this “General Report” is to summarize the background and methodology of 

the project (section II), provide some high-level conclusions on the questions posed in 

the survey (section III), and to offer some concluding remarks (section IV). As will be 

evident in reading this report, the law is still developing and close attention should be 

paid to developments in specific jurisdictions. In particular, regard should be had to how 

the legal principles may be impacted once the “emergency” nature of the Covid-19 crisis 

subsides.  

 

 
* Associate Professor of Private Law, Roma Tre University School of Law; Founding Partner, 

D|R Arbitration & Litigation. 
† Founding Partner, Chaffetz Lindsey LLP. 
‡ Partner, Chaffetz Lindsey LLP. 
1 See <https://www.arbitration-icca.org/right-to-a-physical-hearing-international-

arbitration> (last accessed 28 March 2022). 

http://drlaw.it/giacomorojaselgueta/
https://www.chaffetzlindsey.com/our-team/james-hosking/
https://www.chaffetzlindsey.com/our-team/yasmine-lahlou/


DOES A RIGHT TO A PHYSICAL HEARING EXIST IN INTERNATIONAL ARBITRATION? 

 
 
 

3 

II. Background and Methodology of the Project 

 
A. Genesis of the Project 

 

As described in the Introduction, the project arose out of concerns expressed about the 

legal basis for ordering a remote hearing over the objection of one or more parties. While 

the issue could be approached from different perspectives, the ultimate question is 

whether there exists a right to a physical hearing in international arbitration. This in turn 

raised the need for a jurisdiction-specific survey on the right to a physical hearing, based 

on the methodological assumption that there cannot be a single, transnational answer to 

this question. The co-editors concluded that in the absence of such a transnational 

approach, arbitrators would look to the law of the seat of the arbitration and/or of the 

place where recognition and enforcement of the award may be sought.2 

Having decided that a survey was the appropriate vehicle for assessing the issue, the 

co-editors turned to considering how best to attract high-calibre contributors so as to 

ensure quality and consistency. For this purpose, the co-editors happily partnered with 

the International Council for Commercial Arbitration (“ICCA”). With its track record of 

intellectual rigor, neutrality and credibility, the institution offered an excellent platform 

as well as access to leading practitioners from throughout the global arbitration 

community.3  

After a series of planning calls in August 2020, the co-editors and ICCA agreed to a 

series of tight milestones, the result of which was to publish a first batch of country 

reports within 5 months and by May 2021 to have published 78 national reports. Below 

are the project’s key milestones: 

 

− 4 September 2020: call for expressions of interest; 

− 25 September 2020: deadline for expressions of interest; 

− 25 October 2020: e-mail to national reporters with the survey questionnaire; 

− 8 November 2020: second e-mail to national reporters with amended survey 

questionnaire and model U.S.A. and Italy reports; 

− 27 November 2020: deadline for submission of national reports; 

− 17 December 2020: publication of a “teaser”, with national reports from 

Australia, Italy, the U.S.A. and Vietnam; 

− 8 February 2021: publication of the first batch of national reports; 

− 18 March 2021: publication of the second batch of national reports; and 

 
2 Professor Rojas Elgueta deserves credit for identifying this methodological foundation, 

which the other co-editors readily adopted. 
3 The co-editors thank the many people at ICCA who contributed in so many ways. Without 

in any way being exclusive, special thanks goes to Lucy Reed, Lise Bosman, Lisa Bingham, 

Lucy Burns and Araba Acquaisie-Maison. 
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− 26 May 2021: publication of the third and final batch of national reports. 

 

Given this ambitious timetable, the co-editors secured the assistance of two 

extraordinary colleagues: Benedetta Mauro and Marcel Engholm.4 
 

B. Founding Principles 

 

The co-editors adopted five founding principles, in order to ensure its utility and also to 

distinguish the survey from other existing and excellent publicly available international 

arbitration surveys. 

First, the survey would be focused on whether there is a right to a physical hearing 

in international arbitration (not litigation) and what the consequences would be if such 

right was violated primarily on the validity or enforcement of the award. 

Second, the project had to offer comprehensive coverage of jurisdictions and not be 

limited just to the dozen or so major international arbitration seats that had been analyzed 

to date. This decision was based not only on faith in the continued growth of new and 

important regional arbitral centers but also to distinguish the project from the excellent 

book co-edited by Scherer, Bassiri and Abdel Wahab containing such a survey 

addressing 16 jurisdictions.5  

Third, it was decided to identify a diverse selection of jurisdictions and reporters, at 

a minimum in terms of geography, gender and the type of law practice represented. This 

was borne of a desire not only to foster inclusiveness but also to take the opportunity to 

shed light on the arbitration law of less well-known jurisdictions.  

Fourth, the survey had to be relevant, which drove the fast pace of the project to make 

sure that the subject-matter of the survey would still be a “front burner issue” on the date 

of publication.  

Finally, the reports would have to be robust and consistent, addressing thoroughly 

and comprehensively the same questions with consistency and academic rigor. At the 

same time, the co-editors and ICCA agreed that the project should offer a practical tool, 

not an academic treatise, upon which arbitrators, counsel and judges could easily rely. 

 

C. Selecting the Jurisdictions and the Reporters 

 

 
4 Benedetta is an Associate at D|R Arbitration & Litigation and a Ph.D. candidate at Roma 

Tre University. See <www.linkedin.com/in/benedetta-mauro-42a794186> (last accessed 28 

March 2022). Marcel, a graduate from both Universidade de São Paulo and New York 

University, is an Associate at Chaffetz Lindsey LLP. See 

<https://www.chaffetzlindsey.com/our-team/marcel-engholm-cardoso/> (last accessed 28 

March 2022). 
5 Maxi SCHERER, Niuscha BASSIRI and Mohamed S. ABDEL WAHAB, eds., 

International Arbitration and the Covid-19 Revolution (Kluwer Law International 2020).  
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In order to be faithful to the five founding principles described above and to give the 

project as much visibility as possible, rather than selecting reporters directly, a call for 

expressions of interest was published. The response was overwhelming: more than 150 

candidates, covering 82 New York Convention jurisdictions. 

In those cases where there were multiple candidates, the co-editors ranked 

applications and chose reporters based on the five founding principles discussed above. 

In this respect, the primary objective was to select reporters that would guarantee the 

high quality of the national reports, demanding that the national reporters be highly 

qualified and have a solid expertise in international arbitration. However, this was also 

balanced with the objective of giving a younger generation of academics and 

practitioners the chance to become involved in the project (in part, a reaction to the 

enthusiastic response from Young ICCA members) as well as encouraging diversity, 

both in terms of gender and geographic balance. In this respect, the gender split between 

all reporters (as some jurisdictions had more than one) was 55% male and 45% female, 

but with the “primary” reporter being a near 50/50 split between women and men. As to 

geographic diversity, for example, the 78 reports included 19 MENA jurisdictions and 

13 from the Asia-Pacific region. 

 

D. Designing the Survey Questionnaire 

 

Before discussing the details of the survey, it is necessary to take a step back and ask 

why the co-editors considered the survey the most effective way to collect jurisdiction-

specific information. 

In this regard, the project draws from the classic toolbox of comparative law and its 

methodology, and in particular from the experience of the Cornell Project directed by 

Professor Rudolf B. Schlesinger in the 1960s. The Cornell Project was a ten-year 

research project conducted at the Law School of Cornell University. It was launched by 

Schlesinger with the aim of ascertaining, in the area of formation of contracts, to what 

extent there existed a “common core” (i.e., common ground) among a majority of the 

world’s legal systems.6 

An equally important goal of the Cornell Project was to verify the feasibility and 

effectiveness of the research method that was developed and employed throughout the 

project itself. This method consisted, first, of the teamwork of a number of selected 

lawyers – each an expert in the doctrine and practice of the legal systems considered – 

 
6 The Cornell Project resulted in the publication of a two-volume book in 1968: Rudolf B. 

SCHLESINGER, Formation of Contracts – A Study of the Common Core of Legal Systems 

(New York-London 1968). See Rudolf B. SCHLESINGER, “Formation of Contracts – A 

Study of the Common Core of Legal Systems: Introduction”, 2 Cornell Int’l L.J. (1969) 1. 

On the “common core” approach, see also Mauro BUSSANI and Ugo MATTEI, “The 

Common Core Approach to the European Private Law”, 3 Columbia J. Eur. L. (1997/1998) 

339. 
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capable of collecting and providing the necessary raw information for comparison. 

Second, to obtain such raw information, Schlesinger (as the project director) prepared 

and circulated a set of questions to be answered, in response to which every participant 

would prepare a national report. 

The Cornell Studies showed for the first time that surveys are the best tool to obtain 

comparable pieces of information from different legal systems. They also evidenced, 

however, a preliminary challenge posed by this method: that identical survey questions 

can only elicit comparable answers insofar as they are formulated in such a way that they 

are identically understood by lawyers belonging to different legal traditions.  

Based on the lessons from the Cornell Project, the co-editors of this project were 

aware that a careful survey design would be essential. In this respect, the objective was 

to formulate the survey questions in a manner as plain and simple as possible, and to 

purge them of any references to doctrines belonging to one or another legal system. In 

addition, questions were formulated in a way that would elicit self-sufficient answers 

from national reporters, i.e., without any additional explanations. Finally, adopting an 

approach used in other comparative law surveys, every reporter was required to include 

a short answer alongside the extended answer, allowing readers to immediately find the 

relevant piece of information and to permit easier comparison across jurisdictions. 

 

E. Editorial Process 

 

The co-editors’ core task was to manage the reporters’ timely delivery of their drafts, 

and more importantly review and edit the reports to ensure consistency in quality, 

substance and readability. 

Crucial to this task was adopting the suggestion of ICCA President Lucy Reed to 

provide the reporters with “template” reports prepared by the co-editors with respect to 

each of Italy and the U.S.A. These were intended to ensure the reporters’ common 

understanding of the meaning of the questions, as well as to offer a baseline of 

consistency in terms of expected scope and depth of the national reports. 

Though the survey consisted of ten focused questions on a narrow issue, answering 

it would be far from simple as it dealt with an issue of first impression in nearly all of 

the jurisdictions but raised complex questions on the significance of, and interplay 

between, fundamental principles such as party autonomy, due process, discretion and 

the authority of arbitrators to manage the process to achieve both closure and efficiency. 

As a result, the reporters would have to engage with the substance of local arbitration 

principles to offer reliable analysis on an issue that might not yet have been the subject 

of any court judgments.  

On timing, a fairly strict deadline was imposed so as to allow time to review and edit 

each of the 78 reports and get the authors’ further input while making sure the national 

reports would be both consistent and timely. As to the editing process, this was a function 

of the quality of the reports and not all reports are created equal. We had to strike a 

balance between ensuring accuracy, consistency in the approach of the issues, as well as 
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readability on the one hand, and respecting the authors’ control over the substance of 

their reports and style on the other.  

One of the emergent complexities concerned how to address those jurisdictions 

where the law was less developed or simply had an insufficient volume of arbitrations 

or awards from which to formulate a comprehensive answer. While the approach 

differed as between jurisdictions, the co-editors generally encouraged the reporters either 

to argue based on assumptions derived from analogous circumstances (e.g., from the 

litigation context) or extrapolate from what is done in closely connected influential 

jurisdictions (e.g., where an historical jurisprudential connection exists – such as in the 

Commonwealth – or where dealing with a fellow adopter of the UNCITRAL Model Law 

on International Commercial Arbitration of 1985 (as amended) – the “Model Law”).7  

As the subject matter of the survey was often an issue of first impression, which was 

also being litigated while the survey was in the works, the co-editors had to make several 

judgment calls and have sensitive discussions with the authors, to maintain the academic 

integrity of the project and offer a reliable work product. In this respect, the co-editors 

were particularly cautious of outliers, namely those reports finding that a right to a 

physical hearing existed in international arbitration, which was not the case in the vast 

majority of jurisdictions. Publishing a report finding that such a right existed when the 

law was in fact not explicit in that respect was bound to, and did, elicit at times angry 

reactions from local practitioners, who disputed the existence of that right.  

At times, the co-editors had to decide how authoritative were some commentaries by 

leading academics or commentators positing that such right existed. For a few 

jurisdictions, this required obtaining an informal “second opinion” from local 

practitioners. In one jurisdiction, it resulted in publishing an “alternative viewpoint” so 

the readers could reach their own conclusions.8  

Given the project’s founding principles, the co-editors resolved to begin publishing 

the reports as soon as possible so as to maximize their relevance. After the teaser 

issuance of four reports in December 2020, the first batch of reports was released on 8 

February, the second one on 18 March and the third and final one on 26 May 2021. In 

selecting the reports for these releases, the co-editors continued to encourage geographic 

diversity, while also making sure that jurisdictions of particular relevance were given 

prominence. Each of the batches was accompanied by a summary from the co-editors 

that contained highlights of the covered jurisdictions as well as observations on 

commonalities and divergences. Those initial summaries provided the starting point for 

the analysis contained in this General Report. 

 
7 UNCITRAL, Model Law on International Commercial Arbitration, available at 

<https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-

09955_e_ebook.pdf> (last accessed 28 March 2022). 
8 See Ylli DAUTAJ and Per MAGNUSSON, “National Report Sweden” in ICCA Does a 

Right to a Physical Hearing Exist in International Arbitration? (henceforth Does a Right to 

a Physical Hearing Exist?) and the counter-arguments provided by Kristoffer Löf.  
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III. High Level Substantive Conclusions from the Project 
 

A. Analysis of the Answers to Questions 1-2: Parties’ Right to a Physical Hearing 

in the Lex Arbitri 

 

Most obviously, the first section of the survey concerns whether parties have a right to 

a physical hearing under the surveyed jurisdiction’s rules applicable to arbitration, either 

expressly (Question 1) or by way of inference (Question 2): 

 

1. Does the lex arbitri of your jurisdiction expressly provide for a right to a 

physical hearing in arbitration? If so, what are its requirements (e.g., can 

witness testimony be given remotely, etc.)?9  

 

2. If not, can a right to a physical hearing in arbitration be inferred or excluded 

by way of interpretation of other procedural rules of your jurisdiction’s lex 

arbitri (e.g., a rule providing for the arbitration hearings to be “oral”; a rule 

allowing the tribunal to decide the case solely on the documents submitted by 

the parties)? 

 

Most importantly, the responses to Question 1 disclose that none of the surveyed 

jurisdictions’ laws governing arbitration proceedings contains an express provision 

granting parties to an arbitration the right to a physical hearing. 

Consequently, all the national reporters proceeded to answer Question 2. Here, the 

survey responses evidenced a great variance, with subtle nuances between the two 

opposite alternatives that a right to a physical hearing should be inferred or rather that 

its existence can be excluded. 

 

1. The Existence of a Right to a Physical Hearing Can Be Excluded 

 

The majority of reporters concluded that the right to a physical hearing should be 

considered as excluded by a systematic interpretation of the relevant jurisdiction’s lex 

arbitri. It is interesting to note that the indicia used to support this conclusion were 

largely the same. 

First, the authority recognized by many arbitration laws as vested in the arbitral 

tribunal to exercise a broad discretion in organizing the hearing has been commonly 

 
9 An explanatory note was added to this question in the clarified survey that was sent to 

national reporters: “Please note that in this questionnaire the expression lex arbitri is used to 

refer to the specific law governing arbitration proceedings. To the extent there is any 

distinction between domestic and international arbitration in this respect, please indicate and 

focus on the latter”.  
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understood to include the decision as to the format (physical, remote or hybrid) of the 

hearing. 

Second, where the lex arbitri allows the arbitral tribunal to decide not to hold a 

hearing unless it considers it necessary for deciding the case, it has been considered that 

remote hearings are a fortiori compatible with the law, given that they provide a stronger 

opportunity for parties to present their respective cases than the mere exchange of written 

submissions. 

It should be noted, however, that in most jurisdictions each of the parties has a right 

to oppose the decision to conduct a documents-only arbitration, or in other words, has a 

right to request that a hearing take place. Whether this translates into the right of the 

parties to request a physical hearing depends on whether the notion of hearing adopted 

in those jurisdictions encompasses remote hearings. 

Notably, this is not an issue in Switzerland. A consistent line of decisions from the 

Swiss Federal Supreme Court has ruled out the idea that parties to an arbitration have a 

right to a hearing tout court, even if they submitted their dispute to arbitration rules 

providing for a right to a hearing or if the hearing was expressly agreed upon in the terms 

of reference. In this case, the above a fortiori argument is obviously much stronger.10 

Third, provisions in the arbitration rules of the most relevant institutions in surveyed 

jurisdictions expressly allowing arbitral tribunals to order remote hearings – although 

not having the force of law – were identified as reinforcing the conclusion that a right to 

a physical hearing should be excluded in a given jurisdiction.11 

According to the national reporters putting forward this argument, if it was not 

accepted that under the lex arbitri remote hearings are permitted, the paradoxical 

consequence would be that the arbitration rules of the main arbitral institution operating 

 
10 Paolo MARZOLINI and Daniel DURANTE, “National Report Switzerland” in Does a 

Right to a Physical Hearing Exist?, pp. 3 ff.  
11 These include Article 24, paragraph 3, of the CEPANI Arbitration Rules (Olivier VAN 

DER HAEGEN and Claire LARUE, “National Report Belgium” in Does a Right to a 

Physical Hearing Exist?, p. 3); Article 24, paragraph 6, of the Arbitration Rules of the 

Bulgarian Chamber of Commerce and Industry (Assen ALEXIEV, “National Report 

Bulgaria” in Does a Right to a Physical Hearing Exist?, p. 5); Section 28a of the Rules of 

the Arbitration Court attached to the Czech Chamber of Commerce and the Agricultural 

Chamber of the Czech Republic (Miloš OLÍK and Margarita KAREŠOVÁ KUCHARČUK, 

“National Report Czech Republic” in Does a Right to a Physical Hearing Exist?, p. 7); 

Article 19, paragraph 2, of the LCIA Rules (Angeline WELSH and Akash SONECHA, 

“National Report England and Wales” in Does a Right to a Physical Hearing Exist?, p. 3 f.); 

Article 27, paragraph 2, of the CAM Arbitration Rules (Giacomo ROJAS ELGUETA and 

Benedetta MAURO, “National Report Italy” in Does a Right to a Physical Hearing Exist?, 

p. 3 f.); Article 43, paragraph 1, of the Rules of the International Commercial Arbitration 

Court at the Ukrainian Chamber of Commerce and Industry (Yuliya CHERNYKH, “National 

Report Ukraine” in Does a Right to a Physical Hearing Exist?, p. 6). 



THE ICCA REPORTS 

 
 
 

10 

in that jurisdiction would include a provision that could not be applied to any arbitration 

seated there. 

Fourth, provisions of the lex arbitri granting the arbitral tribunal discretion to 

determine the “location” (also “place” or “venue”, depending on the authors’ translations 

from their languages) have been used to support both an interpretation of the law 

excluding a right to a physical hearing, and an interpretation inferring such right. 

This divergent interpretation of the same concept became evident as early as the 

publication of the teaser. While the provision of Italian law setting forth that the arbitral 

tribunal may decide to hold the hearing in any location (including other than the seat of 

the arbitration) has been understood to extend the arbitral tribunal’s discretion to holding 

hearings remotely,12 the provisions of Vietnamese law that require the arbitral tribunal 

to determine the location of the hearing have been interpreted to impose that the hearing 

be held at a physical venue (see further section III.A.2 below).13 

Such divergence may derive from the fact that this concept was evaluated in 

conjunction with – and understood in light of – the other indicia found in the respective 

lex arbitri, in order to conduct a systematic interpretation thereof. 

In light of the above, the conclusion reached by most national reports is that parties 

do not have a right to a physical hearing in international arbitration, as the format of the 

hearing falls within the scope of the arbitral tribunal’s procedural discretion. 

It should be kept in mind that in all surveyed jurisdictions the arbitral tribunal’s 

procedural discretion (including to order remote hearings) is limited by due process 

considerations, as the discretion must be exercised in such a way that the parties are 

guaranteed a reasonable opportunity to present their respective cases. Due process 

concerns are the object of a different question, analyzed in section III.D.2 below. 

Finally, two national reports reported a scenario not expressly envisaged in the 

survey questionnaire, i.e., that the lex arbitri in their jurisdiction expressly excludes a 

right to a physical hearing. These two jurisdictions were the Netherlands14 and the 

United Arab Emirates (with the exception of the Dubai International Financial Center),15 

the arbitration laws of which each expressly vest the arbitral tribunal with the power to 

order remote hearings. 

 

2. The Existence of a Right to a Physical Hearing Can Be Inferred 

 

 
12 ROJAS ELGUETA and MAURO, “National Report Italy” in Does a Right to a Physical 

Hearing Exist?, p. 2. 
13 Hew R. DUNDAS, Nguyễn Thị Thu TRANG and Nguyễn Thị MAI ANH, “National 

Report Vietnam” in Does a Right to a Physical Hearing Exist?, p. 2. 
14 Bas VAN ZELST, “National Report The Netherlands” in Does a Right to a Physical 

Hearing Exist?, p. 2 f. 
15 Thomas R. SNIDER, John P. GAFFNEY and Malak M. NASREDDINE, “National Report 

United Arab Emirates” in Does a Right to a Physical Hearing Exist?, pp. 3 ff. 
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The methodological assumption of this project (i.e., that there cannot be a single, 

transnational answer to whether a right to a physical hearing exists in international 

arbitration) proved to be correct as there are few jurisdictions where the national 

reporters answered that a right to a physical hearing should be inferred by way of 

interpretation of the lex arbitri.  

Those jurisdictions are Ecuador, Tunisia, Venezuela (although limited to the first 

procedural hearing), Vietnam, Zimbabwe and – reflecting a minority view – Sweden. 

In Ecuador and Tunisia, the parties’ right to a physical hearing reportedly derives 

from the application of the rules of civil procedure to arbitration proceedings. This 

scenario will be analyzed further in section III.B.3 below. 

In Venezuela, the right to a physical hearing of the parties to an arbitration is limited 

to the first procedural hearing, which is the only mandatory hearing regulated by the 

Commercial Arbitration Law of 1998. The primary source for the conclusion that such 

a right can be inferred is use of the word “place” in the applicable provision of the lex 

arbitri.16 According to the Venezuela national report: 

 

“The requirement set forth in article 23 [of the Commercial Arbitration Law] 

requiring the tribunal to notify the parties about the place ‘where [the first 

hearing] is to be held’ seems to suggest that the first hearing must be physical, or 

at least, in hybrid mode but cannot be fully remote”.17 

 

The same source concept is relied upon in the Vietnam national report: 

 

“Even though [Articles 11(2) and 54(1) of the Law on Commercial Arbitration] 

do not strictly refer to in-person [i.e., physical] hearings, as these provisions 

require the arbitral tribunal to determine both the time and the location of 

hearings, they can be read that unless otherwise agreed by the parties, the arbitral 

tribunal must always conduct physical hearings”.18 

 

There are two further indicia that lead to inferring the existence of a right to a physical 

hearing in international arbitration seated in Vietnam. First, the lex arbitri only allows 

the arbitral tribunal to decide the case on documents insofar as the parties so request. 

Second, the rules of the most important Vietnamese arbitral institution (the Vietnam 

 
16 Interestingly, the power of the arbitral tribunal to determine the “location” of the hearing 

has been interpreted elsewhere as an index towards excluding the existence of a right to a 

physical hearing: see section III.A.1 above. 
17 Manuel A. GÓMEZ, “National Report Venezuela” in Does a Right to a Physical Hearing 

Exist?, p. 6 f. 
18 DUNDAS, TRANG and MAI ANH, “National Report Vietnam” in Does a Right to a 

Physical Hearing Exist?, p. 2. 
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International Arbitration Centre) provide that hearings can only be held by 

videoconference upon the agreement of the parties.19 

In Zimbabwe, the right to a physical hearing is not inferred directly from the 

interpretation of the lex arbitri (which incorporates the UNCITRAL Model Law), but 

rather from its interpretation “within the current Zimbabwean context”.20 As will be seen 

in further detail below, the legal debate around remote hearings in Model Law 

jurisdictions focuses on the Model Law provision granting the parties the right to an oral 

hearing, and whether this translates into the right to request a physical hearing. 

According to the Zimbabwean reporters: 

 

“[…] it is impossible as a practical matter to hold virtual [i.e., remote] hearings 

in Zimbabwe at the moment, so the right to an oral hearing established under 

Article 24(1) of the Model Law is arguably a right to a physical hearing. Pursuant 

to that Article, it can be inferred that until it is practically feasible to hold virtual 

hearings in Zimbabwe, a party has a right to a physical hearing, unless the parties 

have agreed that no hearings shall be held”.21 

 

Finally, in Sweden the reporters take a strong position that the right to a physical hearing 

must be inferred from Section 24 of the Swedish Arbitration Act, which (reflecting the 

abovementioned provision of the UNCITRAL Model Law) provides that, if one party so 

requests, the arbitral tribunal has a duty to hold an oral hearing prior to deciding an issue 

referred to it for determination. 

According to the reporters, the logic that the provision granting the parties a right to 

an oral hearing translates into the right to a physical hearing is mainly based on two 

comments found in the accepted preparatory work of the Swedish Arbitration Act. First, 

the relevant part of the preparatory work relates to the possibility to “use written witness 

testimony and hearings through phone or a TV-monitor”. Second, the relevant provision 

“means that a party cannot be denied an oral hearing on the main issue, if he so requests” 

and therefore “contains the important limitation that a party cannot request an oral 

hearing in e.g. procedural issues or other issues that cannot be described as the main 

issue”. 

According to the Swedish national reporters: 

 

“The fact that witnesses are explicitly mentioned, but not the overall right to an 

oral hearing, and the fact that a party cannot be denied an oral hearing but can be 

forced to deliberate certain procedural issues remotely, should, through the 

 
19 Ibid. See Article 25, paragraph 1, of the Rules of Arbitration of the Vietnam International 

Arbitration Center. 
20 Davison KANOKANGA and Tafadzwa PASIPANODYA, “National Report Zimbabwe” 

in Does a Right to a Physical Hearing Exist?, p. 3. 
21 Ibid., p. 2 f. 
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principle of expressio unius est exclusio alterius, lead to the conclusion that the 

right to a physical hearing is an integral and vital right pursuant to the SAA”.22 

 

To support this conclusion, the national reporters also quote the commentary to the 

Swedish Arbitration Act authored by former Supreme Court Chief Justice Stefan 

Lindskog, according to whom “a hearing held through [videoconference] is not to be 

regarded as oral in the sense referred to in section 1, 2nd sentence in paragraph 24 in the 

Swedish Arbitration Act”. 

It must be stressed, however, that this national report has raised some controversy in 

the Swedish arbitration community. Although the legal debate currently remains open, 

with a case pending before the Svea Court of Appeal in which an arbitral award has been 

challenged on grounds related to the remote hearing,23 the majority of Sweden’s 

international arbitration scholars and practitioners are reportedly of the view that the 

parties do not have a right to a physical hearing under Swedish law.24 

To address the concern that only the minority view would be represented in the 

project, a leading Swedish arbitration practitioner has provided an Addendum to the 

Swedish national report, setting out the majority view that a right to a physical hearing 

does not exist in Sweden.25 

According to the author of the Addendum, the right to a physical hearing in 

international arbitrations seated in Sweden can be excluded in light of (i) a literal reading 

of Section 24 of the Swedish Arbitration Act and of the travaux préparatoires; (ii) two 

State court decisions which, although applying the Code of Judicial Procedure and the 

Extradition Act, respectively, have ruled that a remote hearing may qualify as a hearing 

(thus supporting the idea that a remote hearing also qualifies as a hearing under the 

Arbitration Act); and (iii) the fact that the European Court of Human Rights has accepted 

video conferencing as an adequate means to fulfil the right to a fair trial under Article 6 

of the European Convention on Human Rights (“ECHR”).26 The Svea Court of Appeal’s 

decision in the pending case will no doubt be of great interest in Sweden and abroad. 

 

3. Whether the Existence of a Right to a Physical Hearing Can Be Excluded or Inferred 

Is Unsettled: UNCITRAL Model Law, Article 24(1) 

 

 
22 DAUTAJ and MAGNUSSON, “National Report Sweden” in Does a Right to a Physical 

Hearing Exist?, p. 4. 
23 Further, one of the drafters of the Sweden national report is appearing as counsel in the 

pending appeal.  
24 See Giacomo ROJAS ELGUETA and Benedetta MAURO, “Remote Hearings: The 

Arbitral Institutions’ Perspective” (forthcoming). 
25 Kristoffer LÖF, “Addendum” in DAUTAJ and MAGNUSSON, “National Report 

Sweden” in Does a Right to a Physical Hearing Exist?, p. 17. 
26 Ibid., pp. 18 ff. 
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Finally, there are a number of jurisdictions where the question whether parties have a 

right to a physical hearing remains unsettled. 

This is the case, first, in the People’s Republic of China. There, the answer depends 

on whether one adopts the minority view that the rules of civil procedure (which 

encompass such right) are applicable to arbitration proceedings, and it will thus be 

analyzed more in detail in section III.B.3 below. 

The other jurisdictions where it is unsettled whether the right to a physical hearing 

can be inferred or excluded are Bahrain, Denmark, Germany and Norway. What these 

jurisdictions have in common is that their arbitration laws are all based on the 

UNCITRAL Model Law. 

This is unsurprising, given that (as anticipated in the previous section) the provision 

of the Model Law that regulates hearings (i.e., Article 24) has given rise to controversy 

in many jurisdictions. In particular, Article 24(1) provides: 

 

“Subject to any contrary agreement by the parties, the arbitral tribunal shall 

decide whether to hold oral hearings for the presentation of evidence or for oral 

argument, or whether the proceedings shall be conducted on the basis of 

documents and other materials. However, unless the parties have agreed that no 

hearings shall be held, the arbitral tribunal shall hold such hearings at an 

appropriate stage of the proceedings, if so requested by a party” (emphasis 

added).27 

 

In particular, this provision has prompted a debate on whether the parties’ right to request 

an oral hearing translates into the right to request a physical hearing. While all the other 

surveyed Model Law jurisdictions (except for Zimbabwe and Sweden) have answered 

in the negative, in the four jurisdictions listed above the question is unsettled. 

In the Bahraini lex arbitri, there are reportedly no indicia that aid in the interpretation 

of Article 24(1) (which is integrally annexed to the 2015 Arbitration Law). Therefore, it 

is not possible either to infer or exclude the right to a physical hearing in arbitration 

proceedings seated in Bahrain.28 

In Denmark, whether a right to a physical hearing may be inferred from the parties’ 

right to request an oral hearing (as transposed in section 24(1) of the Danish Arbitration 

Act) is said to be unsettled due to (i) the lack of case law on this subject matter; and (ii) 

the absence of any guidance in the preparatory works of the lex arbitri as to what 

constitutes an “oral” hearing.29 

 
27 UNCITRAL, Model Law on International Commercial Arbitration, Article 24, paragraph 

1. 
28 Aysha MUTAYWEA and Supritha SURESH, “National Report Bahrain” in Does a Right 

to a Physical Hearing Exist?, p. 5. 
29 Jacob SKUDE RASMUSSEN, “National Report Denmark” in Does a Right to a Physical 

Hearing Exist?, p. 4. 
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Relying on case law predating the enactment of the Danish Arbitration Act, the 

Danish national reporter however mentioned that “the courts have also generally allowed 

wide discretion to arbitral tribunals”, which “opens the possibility for a tribunal to decide 

that the oral hearing should take place remotely”, provided that the parties are treated 

equally and are given a full opportunity to present their respective cases.30 

In Germany, while the national reporters take the position that the parties’ right to 

request an oral hearing (as per Section 1047, paragraph 1, of the Code of Civil 

Procedure) is satisfied by a hearing via videoconference, they also report a minority view 

that, based on considerations of expediency, “the term ‘oral argument’ can only be 

understood to require a physical hearing”.31 

In Norway, the interpretation of Section 26, paragraph 1, of the Norwegian 

Arbitration Act is made more complex by the contrast between Norwegian sources and 

legal tradition, that indicate that there exists a right to a physical hearing in arbitration, 

and the international legal framework, which does not entail any prohibitions against 

remote hearings.32 

On the one hand, the right to a physical hearing could be inferred from two indicia. 

First, the rules of civil procedure have unofficially functioned as a gap-filling lex arbitri 

in Norwegian law, and physical hearings have historically been an integral part of 

Norwegian court proceedings. Second, the wording of Article 24(2) of the Model Law 

was slightly modified in its transposition into Section 26, paragraph 2, of the Norwegian 

Arbitration Act, in such a way that it “clearly implies a physical hearing”.33 

According to the Norwegian national reporters, this is so if one considers that Section 

26, paragraph 2, of the Arbitration Act provides that parties shall be given reasonable 

advance notice not only “of any oral hearing”, but also “of any meeting which the parties 

are entitled to attend”, whereas Article 24(2) of the Model Law refers to “any hearing 

and […] any meeting of the arbitral tribunal for the purposes of inspection of goods, 

other property or documents”. 

On the other hand, the adoption of the new Model Law-based arbitration law in 2004 

has led to international legal sources (pushing towards the exclusion of a right to a 

physical hearing) playing a greater role in the interpretation of the Norwegian lex arbitri. 

Further, the Covid-19 pandemic has challenged the existence of such right even in State 

court proceedings. 

According to the Norwegian national reporters: 

 

 
30 Ibid., p. 5. 
31 Barbara MAUCHER and Anke MEIER, “National Report Germany” in Does a Right to a 

Physical Hearing Exist?, pp. 4 ff. 
32 Ola Ø. NISJA and Per A. TØNNESSEN, “National Report Norway” in Does a Right to a 

Physical Hearing Exist?, pp. 3 ff. 
33 Ibid., p. 4. 
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“The uncertainty is illustrated by the fact that even though some scholars have 

argued for increased use of remote hearings in arbitral proceedings during the 

ongoing pandemic, the general advice continues to be that practitioners should err 

on the side of caution and not impose them on unwilling parties, […]”.34 

 

The widespread uncertainty created by the wording of Article 24(1) of the Model Law 

is also confirmed by the fact that, in two cases, slight differences in the text of the 

corresponding provision of the lex arbitri from the original text of the Model Law were 

interpreted as evidence supporting exclusion of the existence of a right to a physical 

hearing. 

This is the case in Hungary, where a recent reform removed the qualifier “oral” from 

the text of Section 36, paragraph 1, of the Arbitration Act,35 and in Thailand, where 

Section 30, paragraph 2, of the Arbitration Act uses the expression “has the power” 

(instead of “shall”), indicating that the arbitral tribunal is not obliged to comply with a 

party’s request to hold a hearing at all.36 

 

B. Analysis of the Answers to Question 3-4: Parties’ Right to a Physical Hearing 

in Litigation and Its Potential Application to Arbitration 

 

The following questions were originally drafted to address the eventuality that a 

conclusive answer could not be given to Questions 1 and 2, with the intention to 

investigate whether the rules of civil procedure could shed light on whether a right to a 

physical hearing exists in arbitration: 

 

3. In case the lex arbitri does not offer a conclusive answer to the question 

whether a right to a physical hearing in arbitration exists or can be excluded, 

does your jurisdiction, either expressly or by inference, provide for a right to 

a physical hearing in the general rules of civil procedure? 

 

4. If yes, does such right extend to arbitration? To what extent (e.g., does it also 

bar witness testimony from being given remotely)? 

 

This notwithstanding, it was not only the jurisdictions where the answers to Questions 1 

and 2 were unsettled (see section III.A.3 above) that answered Questions 3 and 4. Rather, 

all national reporters commented on whether a right to a physical hearing exists in State 

 
34 Ibid., p. 5. 
35 Richard SCHMIDT, “National Report Hungary” in Does a Right to a Physical Hearing 

Exist?, p. 5. 
36 Amnart TANGKIRIPHIMARN, “National Report Thailand” in Does a Right to a Physical 

Hearing Exist?, p. 3. 
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court proceedings, mainly to confirm their conclusion in Questions 1 and 2 that such 

right does or does not exist in arbitration. 

 

1. The Existence of a Right to a Physical Hearing Is Excluded in Litigation 

 

A good number, although a minority, of jurisdictions report that the existence of a right 

to a physical hearing is excluded in litigation, either expressly by the rules of civil 

procedure or because, as a matter of practice, physical hearings were not a necessary 

part of the proceedings even prior to the pandemic. 

First, a group of jurisdictions (including prominent ones such as Germany as well as 

England and Wales)37 report that the rules of civil procedure expressly grant State courts 

the discretionary power to order a remote hearing where appropriate, without the court 

being bound by a party’s objection. In Croatia and Hungary this is the result of recent 

reforms (of 2019 and 2018, respectively).38 A similar reform was prompted by the 

pandemic in New Zealand.39 

Second, some national reporters conclude that the existence of a right to a physical 

hearing is excluded in litigation because remote hearings were already available as an 

admissible procedural tool prior to the pandemic. For example, the South African 

national reporter quotes a 2017 court opinion: 

 

“It is now almost trite that video conferencing ‘is an efficient and an effective 

way of providing oral evidence both in chief and in cross examination’ and that 

this is ‘simply another tool for securing effective access to justice’ […]”.40 

 

Third, in some jurisdictions it is argued that the same conclusion should be reached 

because, as a matter of practice, State court proceedings in civil matters are mainly 

conducted in writing (including the taking of witness testimony). Notably, in Iran: 

 

“In other words, in the search for factual, objective truth, exchanging written 

arguments and official evidence in each party’s brief meets the necessary standard 

for a fair hearing. Thereby, less weight has been attributed to oral submissions 

 
37 See WELSH and SONECHA, “National Report England and Wales” in Does a Right to a 

Physical Hearing Exist?, p. 7; MAUCHER and MEIER, “National Report Germany” in Does 

a Right to a Physical Hearing Exist?, p. 7 f. 
38 SCHMIDT, “National Report Hungary” in Does a Right to a Physical Hearing Exist?, p. 

8 f.; Nikola BOŽIĆ, “National Report Croatia” in Does a Right to a Physical Hearing Exist?, 

p. 6 f. 
39 Anna KIRK, “National Report New Zealand” in Does a Right to a Physical Hearing 

Exist?, p. 4. 
40 Sarah MCKENZIE, “National Report South Africa” in Does a Right to a Physical Hearing 

Exist?, p. 6. 



THE ICCA REPORTS 

 
 
 

18 

and the presentation of evidence and hearings are not regarded as crucial part of 

the proceedings. To this end, a synchronous exchange of arguments (physically 

or remotely) was never a cardinal part of hearing”.41 

 

While in none of these jurisdictions do the rules of civil procedure directly apply to 

arbitration (or, in dualist systems, to international arbitration), the significance of the 

conclusion that a right to a physical hearing does not exist in litigation is twofold. 

On one hand, it carries an a fortiori argument. Given the rationale of arbitration as a 

flexible and efficient alternative to State court proceedings, it would be paradoxical if 

arbitral tribunals were not granted the same discretion to order remote hearings as State 

courts. According to the Hungarian national reporter: 

 

“However, even if the rules of civil procedure cannot be extended to arbitration 

directly, the existence of remote hearings in civil procedure indirectly supports 

the view that remote hearings can be validly held in arbitral proceedings in 

Hungary, since […] one of the main objective of the legislator with the adoption 

of the new Arbitration Act was to create a real alternative to litigation in front of 

state courts, so that business actors can resolve their disputes faster, and on high 

level of proficiency. In case remote hearings, which are cost-effective and can 

speed-up the procedure, were permitted in state court proceedings, but they were 

excluded in arbitration, the purpose of the legislator would be jeopardized”.42 

 

On the other hand, it also confirms that remote hearings are not per se incompatible with 

the fundamental notions of due process, natural justice, fairness, etc. that permeate 

procedural law in modern legal systems. Rather, as stated by the Australian national 

reporters: “each case will turn on its individual facts, with focus on procedural 

fairness”.43 

In some jurisdictions, this conclusion has also been confirmed by domestic courts 

faced with the question of the legitimacy of remote hearings in State court proceedings: 

 

“[…] the issue of remote hearings was considered by the Court of Appeal in April 

2020 (CSFK v HWH). In this case, the entire substantive hearing was held via 

video conferencing […]. The Court of Appeal found that […] ‘whilst normally a 

hearing will take place with all participants physically present in the courtroom, 

 
41 Naimeh MASUMY, “National Report Iran” in Does a Right to a Physical Hearing Exist?, 

p. 9. 
42 SCHMIDT, “National Report Hungary” in Does a Right to a Physical Hearing Exist in 

International Arbitration?, p. 10. 
43 Lucy MARTINEZ and Jay TSENG, “National Report Australia” in Does a Right to a 

Physical Hearing Exist in International Arbitration?, p. 10. 
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there is no rule prohibiting other modes of hearings if the dual requirements for 

fairness and openness are satisfied’”.44 

 

“For example, in Arconti v. Smith, the Ontario Superior Court of Justice ordered 

that an examination of a witness proceed by way of videoconference, or not at all. 

[…] The Court, while recognizing legitimate concerns about the use of 

technology, responded by stating: ‘It’s 2020... We now have the technological 

ability to communicate remotely effectively. Using it is more efficient and far less 

costly than personal attendance. We should not be going back’”.45 

 

Even though these decisions were rendered in the context of litigation, the fact that 

remote hearings are not per se incompatible with fundamental concepts of fairness and 

due process is equally important in arbitration, given that these concepts (translated into 

the arbitration arena) also limit arbitral tribunals in the exercise of their procedural 

discretion to order a remote hearing (see section III.A.1 above). 

 

2. The Right to a Physical Hearing Exists in Litigation but Does Not Apply to 

Arbitration 

 

In most surveyed jurisdictions, in litigation, either parties have a right to a physical 

hearing or, in any case, hearings are physical as a matter of practice. In any case, this 

does not have any repercussions on arbitration. 

First, in a handful of jurisdictions (including, notably, France)46 the parties’ right to 

a physical hearing derives from a provision of the rules of civil procedure that subjects 

the possibility to hold remote hearings to the parties’ consent. 

In most jurisdictions, the parties’ right to a physical hearing derives from the general 

principles of civil procedure that regulate hearings, providing, e.g., that they must be 

“public” or held “in open court”. In Switzerland, the Federal Supreme Court relied on 

the provision mandating that parties “attend” the main hearing to deduce that it must be 

physical.47  

 
44 James ROGERS and Annie BIRCH, “National Report Hong Kong” in Does a Right to a 

Physical Hearing Exist in International Arbitration?, p. 5. 
45 Robert WISNER and Paola RAMIREZ, “National Report Canada” in Does a Right to a 

Physical Hearing Exist in International Arbitration?, p. 3. 
46 Valentine CHESSA, Nataliya BARYSHEVA and Arianna CAMILLACCI, “National 

Report France” in Does a Right to a Physical Hearing Exist?, p. 6 (“However, in the only 

case expressly contemplating the possibility of remote hearings, the consent of the parties 

remains a requirement. This suggests the existence of an inferred right to a physical 

hearing”). 
47 MARZOLINI and DURANTE, “National Report Switzerland” in Does a Right to a 

Physical Hearing Exist?, p. 5. 
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In none of these cases, however, does this conclusion have a bearing on arbitration 

proceedings. 

To understand whether these rules can nonetheless have a bearing on the 

interpretation of the lex arbitri, the next question is whether they must be considered as 

a requirement posed to safeguard fundamental procedural rights of the parties (or rather 

as a relic of the past, when the rules of civil procedure were drafted).48 This question is 

relevant because if physical hearings were considered a due process requirement, this 

would apply (mutatis mutandis) to arbitration proceedings, as well. 

To answer this question, many national reporters observed that the Covid-19 

pandemic has prompted legislative and court practice directives that promote the use of 

remote hearings regardless of the rules arguably mandating physical ones. This has been 

considered as evidence that excludes physical hearings as a due process requirement. 

According to the Austrian national reporters: 

 

“In the context of the COVID-19 pandemic, the Austrian legislature has enacted 

provisions that even allow for complete remote hearings to ensure continued 

access to justice despite lockdowns, travel restrictions, and social distancing. 

Even though these rules have only been enacted for a limited time […], these 

legislative measures do show that remote hearings are generally compatible with 

the fundamental procedural principles governing state court proceedings – and 

may be preferable under certain circumstances” (emphasis added).49 

 

A further test used by some national reporters to assess whether the existence of the right 

to a physical hearing in litigation could impinge on the interpretation of the lex arbitri 

was to investigate whether physicality must be considered part of the minimum threshold 

requirements for a “hearing” in their jurisdiction. 

In summary, this analysis invokes the principles of orality and immediacy; and, in 

some cases, the additional principle of publicity of the hearings. Importantly, all these 

requirements have been found not to be per se incompatible with a hearing being held 

remotely:50 

 

“It can also be said that remote hearings would not breach the principle of orality, 

as long as all procedural actions, statements and arguments are made orally during 

the remote hearing, and the principle of immediacy, as long as the 

 
48 In the Dominican Republic, the question is pending before the Constitutional Tribunal: 

Eléonore CAROIT and Eugénie CAROIT, “National Report Dominican Republic” in Does 

a Right to a Physical Hearing Exist?, p. 8. 
49 Franz SCHWARZ and Helmut ORTNER, “National Report Austria” in Does a Right to a 

Physical Hearing Exist?, p. 13 f.  
50 See also Maxi SCHERER, “Remote Hearings in International Arbitration: An Analytical 

Framework”, 37 J. Int’l Arb. (2020) p. 408 at p. 416 f. 
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videoconference link used for the hearing allows for a simultaneous exchange of 

arguments or evidence, […]”.51 

 

“That the hearing should be public and oral does not in and of itself necessitate a 

physical hearing. As has been seen in several jurisdictions, live streaming of court 

meetings could be a means for accommodating these principles. However, the 

AJA [i.e., the Danish Administration of Justice Act] seems to be built on a 

preconception of an oral [i.e., physical] hearing, likely owing to the relics of being 

written before the advent of modern technology”.52 

 

In conclusion, physicality has been found not to be an intrinsic component of what 

constitutes a “hearing” in litigation. That remote hearings can satisfy the minimum 

threshold requirements for a hearing in litigation has been used to support the conclusion 

that – a fortiori – remote hearings satisfy the requirements of a hearing in arbitration. 

 

3. The Right to a Physical Hearing Exists in Litigation and Applies to Arbitration 

 

In three of the covered jurisdictions the reporters concluded that the existence of a right 

to a physical hearing in litigation implies (or may imply) that such right also exists in 

arbitration. 

The first of these jurisdictions is Ecuador, where the rules of civil procedure provide 

that, as a default rule, hearings are physical, and that they can only be held via 

videoconference “when personal [i.e., physical] attendance is not possible”. This 

provision also applies to arbitration, given that (i) the lex arbitri contains an express 

provision that the rules of civil procedure serve a gap-filling function in arbitration, and 

(ii) the lex arbitri does not contain any regulation of hearings.53 

Second, in the People’s Republic of China, the right to a physical hearing in litigation 

derives from the requirements imposed upon the use of remote hearings in State court 

proceedings, including the need for the parties’ consent. The national reporters consider 

it “unlikely” that such right could be extended to arbitration, but at the same time this 

possibility cannot be totally excluded: 

 

“While some courts have ruled that the rules of civil procedure should not be 

extended to arbitration, still a minority of courts held that they can be relied on 

 
51 ALEXIEV, “National Report Bulgaria” in Does a Right to a Physical Hearing Exist?, p. 

8. 
52 SKUDE RASMUSSEN, “National Report Denmark” in Does a Right to a Physical 

Hearing Exist?, p. 6. 
53 Javier ROBALINO ORELLANA, Maria Teresa BORJA, Juan Carlos DARQUEA and 

David TOSCANO, “National Report Ecuador” in Does a Right to a Physical Hearing Exist?, 

p. 3 f. 
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and applied as supplement in case of any ambiguity or inadequacy of the lex 

arbitri”.54 

 

The third and last jurisdiction in this group is Tunisia. Here, unlike in the jurisdictions 

analyzed in section III.B.2 above, the right to a physical hearing in litigation is 

considered to be a due process requirement, given that it is inferred from the provision 

of the Tunisian Constitution that hearings shall be public. Therefore, such right also 

applies to arbitration by virtue of the provision in the lex arbitri referring to “the 

fundamental principles of civil and commercial procedure, and in particular the rules 

relating to due process”.55 

 

C. Analysis of the Answers to Questions 5-6: Mandatory v. Default Rule and 

Inherent Powers of the Arbitral Tribunal 

 

In this section, the questions raised the issue of party autonomy in the presence of a right 

to a physical hearing (Question 5), and the tension between party autonomy and the 

arbitrators’ discretion to order remote hearings (Question 6):  

 

5. To the extent that a right to a physical hearing in arbitration does exist in 

your jurisdiction, could the parties waive such right (including by adopting 

institutional rules that allow remote hearings) and can they do so in advance 

of the dispute? 

 

6. To the extent that a right to a physical hearing in arbitration is not mandatory 

or does not exist in your jurisdiction, could the arbitral tribunal decide to 

hold a remote hearing even if the parties had agreed to a physical hearing? 

What would be the legal consequences of such an order? 

 

Given the response to Questions 1 and 2 above, finding no right to a physical hearing 

exists, Question 5 was moot in the vast majority of covered jurisdictions. 

For the few jurisdictions in which the reporters found a right to a physical hearing, 

such as Vietnam or Ecuador, such right does not trump party autonomy. Therefore, a 

right to a physical hearing can generally be waived by agreement of the parties.  

On the other hand, the answers to Question 6 revealed some interesting divergences. 

Preliminarily, this question raises the threshold interpretive question of what constitutes 

an agreement to hold a physical hearing because the parties are unlikely to have plainly 

stated it. 

 
54 Tim Yimin LIU and Iris Tingting YANG, “National Report People’s Republic of China” 

in Does a Right to a Physical Hearing Exist?, p. 6. 
55 Sami HOUERBI, “National Report Tunisia” in Does a Right to a Physical Hearing Exist?, 

pp. 3 and 6. 
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For example, tribunals may have to decide whether the lex arbitri creates an 

agreement that either party may request an “oral” hearing, consistent with Article 24(1) 

of the UNCITRAL Model Law, and what the significance is of that right. As such, the 

tribunal will also have to assess its own authority to interpret the parties’ agreement and 

the courts decide what deference to pay to such an interpretation. 

Where the parties’ agreement to hold a physical hearing is established, interesting 

nuances emerge as to both its interplay with the arbitral tribunal’s discretion – in other 

words, the question on whether the arbitral tribunal has the power to order a remote 

hearing over a parties’ agreement to hold a physical one – and the potential consequences 

of its violation by the arbitral tribunal. 

 

1. The Parties’ Agreement to Hold a Physical Hearing Is Binding Upon the Arbitral 

Tribunal 

 

In the vast majority of cases, the answer to Question 6 is a plain no: arbitrators may not 

ignore the parties’ agreement to have a physical hearing.56 

In some cases, the answer was more nuanced and differed depending on the time 

when the parties agreed to have a remote hearing. Thus, in France, Indonesia and Italy, 

the arbitrators are bound by the parties’ agreement on procedure made before the 

constitution of the arbitral tribunal, but not after, on the basis that arbitrators can only be 

bound by the rules of procedure that existed at the time they accepted their appointment 

– unless they agree otherwise.57 

Similarly, in Portugal, the arbitrators are only bound by the parties’ agreement made 

prior to the appointment of the first arbitrator, after which the authority to decide the 

rules of procedure is transferred to the tribunal.58 As to the rationale for this rule, in Italy, 

it is arguably “to let the appointed arbitrators know ‘the rules of the game’ before they 

accept the appointment”,59 while in France, commentators argue that the arbitrators 

cannot be bound by every agreement between the parties affecting their powers made 

 
56 This result is consistent with responses to the arbitral institutions’ survey: see G. ROJAS 

ELGUETA and B. MAURO, “Remote Hearings”, fn. 24 above. 
57 See CHESSA, BARYSHEVA and CAMILLACCI, “National Report France” in Does a 

Right to a Physical Hearing Exist?, p. 7 f.; Daniel PAKPAHAN, “National Report 

Indonesia” in Does a Right to a Physical Hearing Exist?, p. 12 f.; ROJAS ELGUETA and 

MAURO, “National Report Italy” in Does a Right to a Physical Hearing Exist?, pp. 9 and 

11. 
58 Maria Camila HOYOS and Carolina BOTELHO SAMPAIO, “National Report Portugal” 

in Does a Right to a Physical Hearing Exist?, p. 8 f. 
59 ROJAS ELGUETA and MAURO, “National Report Italy” in Does a Right to a Physical 

Hearing Exist?, p. 9. 
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after their appointment, because this would otherwise constitute an encroachment on the 

jurisdictional function of the arbitrators.60 

Finally, in the Netherlands, the question is unsettled. The answer depends on whether 

the Dutch provision expressly granting the arbitral tribunal the power to order a remote 

hearing (see section III.A.1 above) is considered mandatory or not, i.e., whether it is 

accepted that the parties’ agreement can override the tribunal’s authority and bind the 

arbitral tribunal to hold a physical hearing.61 

 

2. Consequences of the Violation of a Parties’ Agreement to Hold a Physical Hearing 

 

While the law in most jurisdictions is clear that arbitrators are bound by the parties’ 

agreement, different consequences attach to holding a remote hearing in breach of that 

agreement. 

In some jurisdictions, a breach of party agreement could well in and of itself result 

in the annulment of the award, on the basis that the arbitrators exceeded their mandate 

or otherwise violated the parties’ agreement. For example, in the U.S.A.: 

 

“The U.S. Supreme Court has consistently ruled that ‘arbitration is a matter of 

contract’ and arbitration agreements must be enforced according to their terms. 

[…] Therefore, if the arbitration agreement requires a physical hearing, either 

expressly or by reference to arbitration rules, an arbitral tribunal could not order 

a remote hearing contradicting the parties’ agreement. An order under such 

circumstances could well lead to vacatur for excess of authority”.62 

 

In most others however, an annulment requires a showing of prejudice, reflected in either 

a violation of due process rights (or of natural justice) and/or proof that the violation 

affected the outcome: 

 

“[…] if any award is made in the arbitration, the parties would have the right to 

seek to set aside that award under Section 68 of the Arbitration Act 1996. Such a 

challenge will only succeed in very limited circumstances, and it would be 

necessary to persuade the court that substantial injustice has been caused by the 

decision to hold a remote hearing”.63 

 
60 CHESSA, BARYSHEVA and CAMILLACCI, “National Report France” in Does a Right 

to a Physical Hearing Exist?, p. 7 f. 
61 VAN ZELST, “National Report The Netherlands” in Does a Right to a Physical Hearing 

Exist?, p. 7 f. 
62 James HOSKING, Yasmine LAHLOU and Marcel ENGHOLM CARDOSO, “National 

Report U.S.A.” in Does a Right to a Physical Hearing Exist?, p. 10. 
63 WELSH and SONECHA, “National Report England and Wales” in Does a Right to a 

Physical Hearing Exist?, p. 10. 
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“To sum up, if a party bases the action for annulment on Article 41.1 d) [i.e., the 

arbitral procedure was not in accordance with the agreement of the parties], in 

theory he will only have to prove that there was a valid agreement between the 

parties providing for either the right to a physical hearing or the prohibition to 

hold remote hearings and that such agreement was not respected. However, it 

should be noted that in practice, Spanish courts place importance on the 

materiality of the breach of the agreement to grant the annulment of the award”.64 

 

Given the ubiquity and improvement of remote hearing technology, establishing that 

conducting a remote hearing in and of itself deprived a party of its opportunity to present 

its case would be an onerous burden to discharge.  

As a further requirement, in Italy, the parties must have expressly elevated their 

agreement to a basis for setting aside the award. Thus, if the parties agreed that the 

violation of their pre-arbitration agreement to conduct a physical hearing may result in 

the setting aside of an award, this will be enforced. In other, probably more common, 

situations, if the parties have not defined by contract the consequences of their 

agreement’s violation, the sanction would normally be limited to replacing the tribunal.65 

In Austria, while a party agreement to hold a physical hearing would in principle be 

binding upon the arbitral tribunal and thereby reduce the arbitrators’ scope of discretion, 

a violation of such agreement by the tribunal in ordering a remote, instead of physical, 

hearing would of itself be inadequate to set aside the award: 

 

“As a general rule, tribunals should take such a party agreement seriously, unless 

there are compelling reasons to deviate from such an agreement in a particular 

case. However, Austrian arbitration law generally does not provide for any 

specific legal consequences if a tribunal disregards such a procedural agreement 

of the parties”.66 

 

In a few jurisdictions, setting aside would not be the only possible consequence of a 

breach of the parties’ agreement. In Finland, the parties could revoke the arbitrators’ 

authority,67 and in the Bahamas they could additionally seek to have the arbitrators 

 
64 Gillian CAHILL and Carlos HERNÁNDEZ DURÁN, “National Report Spain” in Does a 

Right to a Physical Hearing Exist?, p. 12. 
65 ROJAS ELGUETA and MAURO, “National Report Italy” in Does a Right to a Physical 

Hearing Exist?, p. 10. 
66 SCHWARZ and ORTNER, “National Report Austria” in Does a Right to a Physical 

Hearing Exist?, p. 17. 
67 Kirsi KANNASTE and Julius JAUHIAINEN, “National Report Finland” in Does a Right 

to a Physical Hearing Exist?, p. 15. 
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judicially removed.68 Interestingly, in Scotland a court may order that the arbitrators are 

not entitled to payment of their fees and expenses.69 

 

3. The Parties’ Agreement to Hold a Physical Hearing Is Not Binding Upon or Can 

Be Superseded by the Arbitral Tribunal 

 

In a few jurisdictions, national reporters argue from the starting point of arbitrators’ 

power to override a parties’ agreement to hold (or not to hold) an oral hearing, that the 

tribunal would not be bound by a parties’ agreement to hold a physical hearing. 

For example, in Switzerland: 

 

“[…] the Federal Supreme Court held that the parties’ agreement to present their 

case before the arbitrators orally and to ask questions orally to witnesses does not 

produce the effect of rendering such activities mandatory within the meaning of 

Article 182(3) FPILA (due process). Considering the Federal Supreme Court’s 

position described above, it is fair to conclude that no negative consequences 

would affect the award if the arbitral tribunal were to convene a remote hearing 

despite the parties’ agreement to hold a physical hearing”.70 

 

Further, in a significant number of jurisdictions, national reporters argue that there can 

be circumstances in which the parties’ agreement to hold a physical hearing could be 

overridden by the arbitral tribunal, as the result of the need to undertake a balancing 

exercise with other competing interests that may be at stake in the specific case: 

 

“In conclusion, it is difficult to avoid a case-by-case analysis: within the cautious 

approach adopted herein, the arbitrators should render a reasoned decision 

balancing the different interests, rules and principles at stake in the specific 

case”.71 

 

For example, in the United Arab Emirates and in Bolivia, arbitrators may override the 

parties’ agreement if respecting it would delay the conclusion of the arbitration beyond 

 
68 Theominique D. NOTTAGE, “National Report The Bahamas” in Does a Right to a 

Physical Hearing Exist?, p. 6. 
69 Brandon MALONE, “National Report Scotland” in Does a Right to a Physical Hearing 

Exist?, p. 7. 
70 MARZOLINI and DURANTE, “National Report Switzerland” in Does a Right to a 

Physical Hearing Exist?, p. 7. See also OLÍK and KAREŠOVÁ KUCHARČUK, “National 

Report Czech Republic” in Does a Right to a Physical Hearing Exist?, p. 8. 
71 Rafael F. ALVES, “National Report Brazil” in Does a Right to a Physical Hearing Exist?, 

p. 10. 
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the statutory time limit.72 Similarly, in Croatia, Hong Kong, Iran and Qatar the principle 

of party autonomy must be balanced against the arbitral tribunal’s duty to conduct the 

proceedings without undue delay: 

 

“Accordingly, the powers conferred on the tribunal by the parties (i.e., including 

an instruction to hold a physical hearing) are subject to the requirements that the 

arbitrator be independent, act fairly and use expedient procedures. This means 

that the tribunal should not sacrifice all efficiency in order to accommodate 

unreasonable procedural demands, even if such demands are made by way of an 

earlier agreement of the parties. This allows some procedural flexibility to 

tribunals if faced by an unreasonable demand by one of the parties to hold a 

physical hearing based on an earlier agreement in circumstances where a physical 

hearing is no longer possible due to, for example, COVID-related travel 

restrictions”.73 

 

Further possible justifications for the arbitral tribunal’s decision to override the parties’ 

agreement to hold a physical hearing include the parties’ right to due process and the 

need to hold a remote hearing to obtain crucial evidence in Bolivia;74 the integrity of the 

arbitral process and the equal treatment of the parties in Venezuela;75 as well as 

consideration of principles of independence, impartiality, concentration, publicity, 

immediacy and access to justice in Ecuador.76 

As a practical matter, the situations should be rare in which an arbitral tribunal sees 

it appropriate to ignore an agreement between the parties to have a physical hearing, and 

may be limited to those cases in which a party is having second thoughts due to a change 

in circumstances (such as a pandemic) since it agreed to hold a physical hearing. One 

 
72 SNIDER, GAFFNEY and NASREDDINE, “National Report United Arab Emirates” in 

Does a Right to a Physical Hearing Exist?, p. 11. See also Lindsay SYKES, Andrea 

LIZÁRRAGA and Emiliano HERNÁNDEZ, “National Report Bolivia” in Does a Right to a 

Physical Hearing Exist?, p. 6 f. 
73 ROGERS and BIRCH, “National Report Hong Kong” in Does a Right to a Physical 

Hearing Exist in International Arbitration?, p. 8. See also BOŽIĆ, “National Report Croatia” 

in Does a Right to a Physical Hearing Exist in International Arbitration?, p. 9; MASUMY, 

“National Report Iran” in Does a Right to a Physical Hearing Exist?, p. 11; Thomas 

WILLIAMS, Ahmed DURRANI and Umang SINGH, “National Report Qatar” in Does a 

Right to a Physical Hearing Exist?, p. 4. 
74 SYKES, LIZÁRRAGA and HERNÁNDEZ, “National Report Bolivia” in Does a Right to 

a Physical Hearing Exist?, p. 5 f. 
75 See GÓMEZ, “National Report Venezuela” in Does a Right to a Physical Hearing Exist?, 

p. 9 f. 
76 See ROBALINO ORELLANA, BORJA, DARQUEA and TOSCANO, “National Report 

Ecuador” in Does a Right to a Physical Hearing Exist?, p. 5. 
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situation, fairly specific to the Covid-19 crisis but unlikely to subside so soon, is the 

arbitrators’ reluctance to travel and expose themselves to any potential infection.  

 

D. Analysis of the answers to Questions 7-9: Setting Aside Proceedings 

 

In this section, after looking at the issue of waiver of the right to a physical hearing and 

the extent to which the tribunal may be bound by an agreement to hold a physical 

hearing, we sought to capture the various potential postures in which the parties may 

argue that the arbitral tribunal’s decision to conduct a remote hearing may jeopardize the 

validity of the award, whether a right to a physical hearing was recognized or not.  

The questions posed were the following: 

 

7. If a party fails to raise a breach of the abovementioned right to a physical 

hearing during the arbitral proceeding, does that failure prevent that party 

from using it as a ground for challenging the award in your jurisdiction? 

 

8. To the extent that your jurisdiction recognizes a right to a physical hearing, 

does a breach thereof constitute per se a ground for setting aside (e.g., does 

it constitute per se a violation of public policy or of the due process principle) 

or must the party prove that such breach has translated into a material 

violation of the public policy/due process principle, or has otherwise caused 

actual prejudice? 

 

9. In case a right to a physical hearing in arbitration is not provided for in your 

jurisdiction, could the failure to conduct a physical hearing by the arbitral 

tribunal nevertheless constitute a basis for setting aside the award?  

 

Starting from Question 7, although it was drafted keeping in mind those jurisdictions 

where a right to a physical hearing exists, all national reporters followed the example of 

the model reports and responded even if such right does not exist in their jurisdiction, 

setting forth the hypothetical scenario that the same right was recognized under certain 

circumstances (e.g., as a consequence of the parties’ agreement: see section III.C.1 

above). 

The response to Question 7 showed interesting convergences. In the vast majority of 

the jurisdictions surveyed, the answer to the question is yes: a party must object at the 

time of the tribunal’s order to hold a remote hearing if it is to preserve that objection as 

a basis to challenge the award in court. This is consistent with Article 4 of the Model 

Law, signalling the wide acceptance of this principle even in non-Model Law 

jurisdictions.  

The responses to Questions 8 and 9, on the other hand, were more nuanced and will 

be dealt with in the following paragraphs. For present purposes, however, an important 

result emerging from these survey questions is that, to date, there has been no reported 
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case in which an arbitral award has been set aside due to a remote hearing being held as 

a consequence of the Covid-19 pandemic. 

 

1. Order to Hold a Remote Hearing as a Ground for Setting Aside Where the Right to 

a Physical Hearing Exists 

 

As was the case for Question 5 above, Question 8 was moot in the vast majority of 

jurisdictions as the reporters concluded that the right to a physical hearing does not exist. 

Looking at the jurisdictions where such right does exist, its violation would not 

amount per se to a ground for setting aside the award in any of those, with the exception 

of Vietnam. In other words, in most of these jurisdictions setting aside the award would 

require the violation of the right to a physical hearing “plus” something. 

The threshold for this “plus” is, however, not the same in all jurisdictions. For 

example, in Tunisia and Venezuela this would be a breach of due process: 

 

“The failure to conduct a physical hearing would not per se constitute a basis to 

set aside an award. Rather, it is the failure to safeguard due process and 

fundamental rules of procedure, for instance, a failure to provide the Parties a 

reasonable time to present their case, a failure to communicate the dates of a 

hearing and most importantly a failure to notify the Parties of important 

procedural rules that they should be aware of in order to defend their case timely 

and duly before the Arbitral Tribunal”.77 

 

“As a result, any potential challenge to an award based on a purported breach of 

the right to a hearing would only be possible regarding the first hearing, and the 

affected party would have to prove that such breach violated the fundamental right 

to due process guaranteed by articles 49 of the Constitution and 15 CCP. […] 

This could happen when, for example, the tribunal’s decision to eliminate 

physical hearings impedes one of the parties from effectively presenting their case 

or from being treated with equality”.78 

 

In Zimbabwe, principles of natural justice and fundamental fairness become relevant, 

and Zimbabwean courts have established a high threshold for violations thereof. This 

notwithstanding, there has been a case where the failure to hold an oral hearing was 

deemed to meet such high threshold: 

 

 
77 HOUERBI, “National Report Tunisia” in Does a Right to a Physical Hearing Exist?, p. 

12. 
78 GÓMEZ, “National Report Venezuela” in Does a Right to a Physical Hearing Exist?, p. 

10 f. 
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“Nevertheless, in Diamond Mining Corporation v Forster Mukwada & 2 Others, 

the Labour Court of Zimbabwe set aside an arbitral award on the basis that it was 

grossly irregular for the arbitrator to have proceeded to issue the award without 

an oral hearing. The court specifically noted that the absence of a hearing had 

prejudiced the appealing party, and explained how: ‘An oral hearing was clearly 

necessary as applicant in casu had not had an opportunity to respond to the alleged 

evidence. […] I believe that it was grossly irregular for the arbitrator to proceed 

to issue the award without the oral hearing, or at least an explanation as to why it 

was not necessary in the circumstances’”.79 

 

Considering that, as highlighted in the response to Question 2 above, an oral hearing in 

Zimbabwe must be conducted physically, it seems that a Zimbabwean court could 

possibly accept an argument that the failure to conduct a physical hearing meets the high 

threshold required to vacate an award. 

Vietnam also stands out, as a breach of the parties’ right to a physical hearing under 

the lex arbitri may constitute per se a ground for setting aside an award. Although the 

Vietnam Supreme People’s Court has clarified that only “serious” violations of 

procedure may lead to vacatur (which would entail that the breach of the right to a 

physical hearing would not be per se sufficient to annul an award), such “plus” 

requirement is in practice nullified by Vietnamese courts’ application of this ground for 

annulment.80 

 

2. Order to Hold a Remote Hearing as a Ground for Setting Aside Where the Right to 

a Physical Hearing Does Not Exist 

 

As to the vast majority of jurisdictions where the right to a physical hearing does not 

exist, the national reporters analyzed the circumstances under which the failure to 

conduct a physical hearing could nonetheless lead to the vacatur of an award. 

Leaving aside cases in which vacatur could be the consequence of the violation of 

the parties’ agreement to hold a physical hearing (see section III.C.2 above), in almost 

all jurisdictions the question of setting aside will ultimately be determined by whether 

there has been some kind of due process violation: 

 

“A second scenario where it is likely that the above-mentioned question will arise 

is where, in the exercise of its default procedural discretion, the arbitral tribunal 

orders a remote hearing over one party’s objection. This is so if one considers that 

the arbitral tribunal’s discretion in procedural matters is not limitless, as it must 

 
79 KANOKANGA and PASIPANODYA, “National Report Zimbabwe” in Does a Right to a 

Physical Hearing Exist?, p. 7 f. 
80 DUNDAS, TRANG and MAI ANH, “National Report Vietnam” in Does a Right to a 

Physical Hearing Exist?, p. 9 f. 



DOES A RIGHT TO A PHYSICAL HEARING EXIST IN INTERNATIONAL ARBITRATION? 

 
 
 

31 

be exercised within the boundaries set by the observance of the due process 

principle”.81  

 

Although it will generally require a case-by-case and fact-specific evaluation of key 

elements of the dispute, including a close analysis of the challenging party’s opportunity 

to present its case, the question of what constitutes a due process violation entails an 

analysis that must be conducted on a jurisdiction-specific basis. That different standards 

of review and concrete procedural requirements are applied to due process questions 

across jurisdictions was also shown by a recent volume edited by Ferrari, Rosenfeld and 

Czernich.82 

In the U.S.A., for example, the analysis would likely be under section 10(a)(3) of the 

Federal Arbitration Act on arbitrator misconduct or section 10(a)(4) on excess of 

authority. According to the courts, under a section 10(a)(3) analysis, the minimum 

requirements of fundamental fairness are (i) adequate notice, (ii) an impartial decision-

maker and (iii) a hearing on the evidence. Courts in the U.S.A. are unlikely to second 

guess a tribunal’s decision to hold a remote hearing as long as the parties were given a 

fair opportunity to present material evidence.83 The failure to conduct an evidentiary 

hearing is not per se tantamount to a due process violation.84 Instead, in most federal 

circuit courts, the arbitrators’ evidentiary and hearing-related decisions are unlikely to 

lead to vacatur of the resulting award unless they in fact prejudiced the rights of a party, 

e.g., where the evidence that was excluded turned out to be material to the arbitrators’ 

decision. Courts are otherwise generally indifferent to the format of the hearing or how 

evidence is presented.85  

Arguing that the failure to conduct a physical hearing constituted a due process 

violation is even more difficult in a jurisdiction like Switzerland, in which the Federal 

Supreme Court has consistently held that the minimum requirements of due process do 

not include the right to a hearing.86 

Also, in some jurisdictions, courts asked to vacate an award on the basis of a 

challenge of the arbitrators’ hearing-related decisions will not only look at due process, 

but also balance that interest with other ones critical to arbitration. For example, in 

Singapore: 

 
81 ROJAS ELGUETA and MAURO, “National Report Italy” in Does a Right to a Physical 

Hearing Exist?, p. 14. 
82 Franco FERRARI, Friedrich ROSENFELD and Dietmar CZERNICH, eds., Due Process 

as a Limit to Discretion in International Arbitration (Kluwer Law International 2020). 
83 HOSKING, LAHLOU and ENGHOLM CARDOSO, “National Report U.S.A.” in Does a 

Right to a Physical Hearing Exist?, p. 13 f. 
84 Ibid., p. 12. 
85 Ibid., p. 14. 
86 MARZOLINI and DURANTE, “National Report Switzerland” in Does a Right to a 

Physical Hearing Exist?, p. 9. 
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“The court [i.e., the Singapore Court of Appeal in the CBS v CBP case] held that 

in accordance with Article 18 of the Model Law, the ‘full opportunity’ to present 

one’s case is not an unlimited one and should be balanced against considerations 

of reasonableness, efficiency and fairness, and that the threshold for finding a 

breach is therefore a high one”.87 

 

In this case, the Singapore Court of Appeal was ultimately satisfied that the arbitrator’s 

denial of one party’s application to present witness evidence and insistence instead on a 

documents-only arbitration, constituted a breach of natural justice and, as such, the trial 

court had been correct to set aside the award. 

In Australia, domestic courts have highlighted that these considerations are even 

more compelling in the context of arbitration, stating that: 

 

“If a procedural fairness type challenge has been made, the context and practical 

circumstances and consequences are all important. […] One adds to that context 

that the parties have chosen arbitration as the relevant dispute mechanism, which 

necessarily entails some compromise in the choice of procedures dictated by 

efficiency and expedition. The normative evaluation involved in deciding 

whether a party has been given a reasonable opportunity to put its case must 

necessarily be undertaken in that context”.88 

 

It can be concluded that the exigencies of the Covid-19 pandemic have heavily 

influenced reviewing courts’ balancing of the principle that the parties be afforded a 

reasonable opportunity to present their respective cases with the principles associated 

with efficiency of the proceedings. In short, where a remote hearing is the only tool that 

would allow proceedings to move forward and avoid indefinite postponements, courts 

have been highly deferential. Of course, this may well change in a post-pandemic world 

where justifications for remote hearings will be less straightforward. 

For example, in Australia (although in the context of litigation): 

 

“The FCA [i.e., the Federal Court of Australia] noted that technological 

challenges involved with remote hearings were ‘tiresome’ and ‘aggravating’ but 

‘tolerable’ and ‘not insurmountable’, and concluded: ‘Under ordinary 

circumstances, I would not remotely contemplate imposing such an unsatisfactory 

 
87 Rachel Xi’en TAN, “National Report Singapore” in Does a Right to a Physical Hearing 

Exist?, p. 9. See also Sally EL SAWAH and Dalia HUSSEIN, “National Report Egypt” in 

Does a Right to a Physical Hearing Exist?, p. 20; Kingshuk BANERJEE and Ritvik 

KULKARNI, “National Report India” in Does a Right to a Physical Hearing Exist?, p. 13. 
88 MARTINEZ and TSENG, “National Report Australia” in Does a Right to a Physical 

Hearing Exist in International Arbitration?, p. 5. 
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mode of a trial on a party against its will. But these are not ordinary circumstances 

[…]’”.89 

 

A similar reasoning is offered by the Austrian national reporters based on Article 6 of 

the ECHR: 

 

“In situations in which a party’s access to justice pursuant to Article 6 ECHR 

(which is of constitutional weight in Austria) would be impaired by insisting on 

a physical hearing (as may be the case during the COVID-19 pandemic), the risk 

that holding a remote hearing would violate any fundamental procedural 

principles is even further reduced”.90 

 

Consistent with this approach, in July 2020, Austria’s highest court, the Oberster 

Gerichtshof, issued a decision in which it concluded that, as a general rule, a remote 

hearing will comply with the fundamental procedural principles of Austrian arbitration 

law just as well as a physical hearing as long as the technology is adequately handled: 

 

“[…] the OGH has confirmed this conclusion in its recent decision of July 2020, 

holding that, as a matter of principle, holding a remote hearing instead of a 

physical hearing does not per se violate the party’s right to be heard or his or her 

right to be treated fairly and equally. Rather, only in circumstances in which 

conducting a remote hearing would violate fundamental procedural principles 

(including the right to be heard or the right to fair and equal treatment) in the 

specific circumstances of the case, may such a decision of the tribunal endanger 

the award”.91 

 

The persistence of the Covid-19 pandemic has undoubtedly influenced the balance of 

equities considered by reviewing courts in favor of remote hearings. This fact as well as 

the supposition that in a post-pandemic world it may be more difficult to justify ordering 

a remote hearing over a party’s objection, has recently been considered in Qatar, where 

State courts have rejected an annulment request based (among other grounds) on the 

objection that, by holding a remote evidentiary hearing, the arbitral tribunal had violated 

the arbitration agreement. 

In its reasoning, the Qatari Court of Appeal considered that the Covid-19 pandemic 

was a force majeure event capable of justifying the remote hearing: 

 

 
89 Ibid., p. 8. 
90 SCHWARZ and ORTNER, “National Report Austria” in Does a Right to a Physical 

Hearing Exist?, p. 24. 
91 Ibid. 
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“Whereas the objector’s decry, regarding violation by the arbitral award of the 

arbitration clause which requires that the arbitration venue to be in the State of 

Qatar alleging that the arbitral tribunal has held virtual sessions, is not founded, 

whereas by perusal of the objected arbitral award, it is indicated that all arbitration 

case procedures have been made in the State of Qatar as stated in the agreed 

arbitration clause, and that due to the Corona Pandemic and its involved force 

majeure and emergency, the arbitral tribunal has held the witnesses hearing 

session remotely following taking the related procedural order by the arbitral 

tribunal, and despite challenge of the objector, he has attended the said session 

and was fully aware of what made therein”.92 

 

It should be noted that, according to the Court of Appeal, in this case the objection would 

have been baseless anyway, given that the parties had agreed upon application of the 

ICC Arbitration Rules, which expressly allow the arbitral tribunal to hold remote 

hearings since 1 January 2021.93 It remains to be seen what would be the attitude of State 

courts once Covid-19 can no longer be considered a force majeure event, and the rules 

applicable to the proceedings do not expressly provide for remote hearings. 

Within the group of jurisdictions where there is no right to a physical hearing, 

Indonesia stands out as it is unsettled whether a due process violation would amount to 

a ground for setting aside an award. As a matter of fact, the relevant provision of the lex 

arbitri, which does not expressly include due process violations among such grounds, 

has been interpreted by some Indonesian courts as an exhaustive list and by others as 

being capable of including fundamental procedural guarantees.94 

 

E. Analysis of the Answers to Question 10: Recognition/Enforcement 

 

Finally, we inquired with national reporters about the possible repercussions of holding 

a remote hearing on the enforceability of the award in their jurisdiction, based on the 

domestic courts’ interpretation of the grounds for refusal provided by Article V of the 

New York Convention. 

In particular, we asked the following question: 

 
92 Court of Appeal, Civil Court, Third Commercial Civil Circuit of Appeal, Case No. 

2021/1105/Appeal/Arbitrators’ Awards/Plenary, 27 December 2021 (Qatar).  
93 According to the Qatari Court of Appeal: “In addition, the International Chamber of 

Commerce’s rules have allowed the arbitral tribunal in ensuring the continuous effective 

management of the case to take the procedural measures required following consultation with 

the parties which has been made by the tribunal, and it is also allowed to hold its meetings 

via the video means, in addition, it is allowed in establishing the case facts to hear the 

witnesses via any means either in presence or absence of the parties, which makes this 

objection as baseless and should be rejected”. 
94 PAKPAHAN, “National Report Indonesia” in Does a Right to a Physical Hearing Exist?, 

pp. 14 ff. 
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10. Would a breach of a right to a physical hearing (irrespective of whether the 

breach is assessed pursuant to the law of your jurisdiction or otherwise) 

constitute in your jurisdiction a ground for refusing recognition and 

enforcement of a foreign award under Articles V(1)(b) (right of the party to 

present its case), V(1)(d) (irregularity in the procedure) and/or V(2)(b) 

(violation of public policy of the country where enforcement is sought) of the 

New York Convention? 

 

In relation to this question, we circulated an explanatory note in order to make sure that 

national reporters clarified the following two points: (i) whether, when called upon to 

assess a breach of due process or a violation of public policy under Articles V(1)(b) and 

V(2)(b) of the New York Convention, domestic courts would give relevance to the 

existence of the right to a physical hearing at the seat of the arbitration or not; and (ii) 

whether, in case the right to a physical hearing existed and was violated, this would 

amount per se to a ground for refusing recognition and/or enforcement or, instead, 

evidence of an actual prejudice would be required. 

First, it must be noted that in most (if not all) surveyed jurisdictions, domestic courts 

reportedly adopt a “pro-enforcement” approach and consequently construe the grounds 

for refusal under Article V of the New York Convention in a narrow fashion. 

Second, when analyzing the domestic courts’ interpretation of Article V(2)(b) of the 

New York Convention,95 the national reporters generally agree that this ground for 

refusal requires showing that enforcing the foreign award would run contrary to the 

forum’s (rather, e.g., than the seat’s) notion of public policy, and that the threshold for 

such showing is very high. 

To the contrary, interesting divergences emerge in relation to the domestic courts’ 

interpretation of Articles V(1)(b) and V(1)(d) of the New York Convention. These will 

be analyzed below. 

 

1. Article V(1)(b) of the New York Convention: Would Domestic Courts Look at 

Whether a Right to a Physical Hearing Existed at the Seat? 

 

Article V(1)(b) of the New York Convention reads as follows: 

 

“1. Recognition and enforcement of the award may be refused, at the request of 

the party against whom it is invoked, only if that party furnishes to the competent 

authority where the recognition and enforcement is sought, proof that: […] (b) 

 
95 Article V(2)(b) of the New York Convention reads as follows: “2. Recognition and 

enforcement of an arbitral award may also be refused if the competent authority in the 

country where recognition and enforcement is sought finds that: […] (b) The recognition or 

enforcement of the award would be contrary to the public policy of that country”. 
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The party against whom the award is invoked was not given proper notice of the 

appointment of the arbitrator or of the arbitration proceedings or was otherwise 

unable to present his case; […]”. 

 

The answers prompted by the first point of the explanatory note mentioned above show 

an interesting divergence in the domestic courts’ interpretation of this ground for refusal. 

In the first group of jurisdictions, Article V(1)(b) is interpreted as a safeguard of the 

forum’s due process standards, meaning that any opposition based on this ground will 

be assessed against the forum’s notions of due process, natural justice, etc.: 

 

“It has been held that that provision [i.e., Section 103(2)(c) of the Arbitration Act 

1996, giving effect to Article V(1)(b) of the New York Convention] is engaged 

where the procedure adopted has been operated in a manner contrary to the rules 

of natural justice, and that in applying those principles the court must apply its 

own concept of natural justice”.96 

 

“Since it is part of German law, German courts will examine Art. V(1)(b) of the 

New York Convention by taking the viewpoint that German law as lex fori will 

determine the standard to be applied to Art. V(1)(b) of the New York Convention, 

[…]. The standard of the lex arbitri, therefore, is irrelevant with regard to a review 

of Sec. 1061 of the ZPO in connection with Art. V(1)(b) of the New York 

Convention”.97 

 

“Generally speaking, U.S. courts will not focus on whether a right to a physical 

hearing existed at the seat, but will apply U.S. notions of due process and assess 

whether the challenging party was given ‘an adequate opportunity to present its 

evidence and arguments’”.98 

 

Therefore, in case a party objects to the recognition and enforcement of an award based 

on Article V(1)(b), alleging that it was unable to present its case due to the hearing being 

held remotely, the courts will look at their own due process standards, and it will be 

inconsequential whether a right to a physical hearing existed under the law of the seat. 

 
96 WELSH and SONECHA, “National Report England and Wales” in Does a Right to a 

Physical Hearing Exist?, p. 13. See also BANERJEE and KULKARNI, “National Report 

India” in Does a Right to a Physical Hearing Exist?, p. 19. 
97 MAUCHER and MEIER, “National Report Germany” in Does a Right to a Physical 

Hearing Exist?, p. 15. 
98 HOSKING, LAHLOU and ENGHOLM CARDOSO, “National Report U.S.A.” in Does a 

Right to a Physical Hearing Exist?, p. 16 f. 
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In another group of jurisdictions, on the other hand, domestic courts will determine 

whether the opposing party was given a fair opportunity to present its case based on the 

procedural rules of the law of the seat: 

 

“In the first place, it must be noted that, according to the majority of Italian 

scholars, the violation of the parties’ right to present their case (as a ground to 

refuse in Italy recognition and enforcement of a foreign award) must be assessed 

against the lex arbitri (and not against the Italian arbitration law)”.99 

 

“Under Article V(1)(b) of the New York Convention, Egyptian courts examine 

the law of the seat or the applicable arbitration rules to determine whether the 

impugned conduct constitutes a ground for the annulment of the award under the 

lex arbitri. If so, Egyptian courts will not grant the exequatur”.100 

 

Therefore, in this latter group of jurisdictions, if the law of the seat encompassed the 

right to a physical hearing as a due process requirement, this may lead to a domestic 

court refusing recognition and enforcement of the award. 

 

2. Article V(1)(d) of the New York Convention: If a Right to a Physical Hearing Existed 

at the Seat, Would Its Violation Amount Per Se to a Ground for Refusal? 

 

Article V(1)(d) reads as follows: 

 

“1. Recognition and enforcement of the award may be refused, at the request of 

the party against whom it is invoked, only if that party furnishes to the competent 

authority where the recognition and enforcement is sought, proof that: […] (d) 

The composition of the arbitral authority or the arbitral procedure was not in 

accordance with the agreement of the parties, or, failing such agreement, was not 

in accordance with the law of the country where the arbitration took place; […]”. 

 

In this regard, the survey results evidenced a variety of nuances as to whether the 

violation of a procedural rule of the law of the seat (including a breach of the right to a 

physical hearing, if it existed) would amount per se to a ground for refusal. 

First, it should be noted that in Croatia, due to the different wording of the provision 

incorporating Article V(1)(d) into Croatian law, irregularities in the arbitration 

 
99 ROJAS ELGUETA and MAURO, “National Report Italy” in Does a Right to a Physical 

Hearing Exist?, p. 17. 
100 EL SAWAH and HUSSEIN, “National Report Egypt” in Does a Right to a Physical 

Hearing Exist?, p. 21. 
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procedure are assessed based on the Croatian lex arbitri, rather than in accordance with 

the law of the place where the arbitration was seated.101 

Second, in some jurisdictions the violation of a procedural rule of the law of the seat 

would lead domestic courts to refuse recognition and enforcement, without any 

additional showing. Notably, these include important jurisdictions such as England and 

Wales and also Nigeria.102 

In most surveyed jurisdictions, however, the violation of a procedural rule of the seat 

alone would not amount to a ground for refusal, as an additional showing would be 

required, e.g., that such violation caused actual prejudice, that it had a material impact 

on the outcome of the case, or in any case that it was not a minor derogation from the 

applicable rules of procedure: 

 

“In addition, according to leading Egyptian scholars commenting on Article 

V(1)(d), a State court should deny recognition or enforcement only in case of a 

significant material breach of the parties’ agreement or of the applicable law that 

amounts to a violation of the rights of defense”.103 

 

“According to Italian scholarship, in order to refuse recognition and enforcement 

of the award, the violation of the lex arbitri must result in an actual prejudice of 

the party opposing the recognition”.104 

 

“With respect to a defense premised on Article V(1)(d), […] mere lack of 

compliance with the procedural rules is not sufficient, of itself, to justify non-

enforcement. Rather, U.S. courts require the party resisting enforcement to show 

that non-compliance caused it substantial prejudice”.105 

 

IV. Concluding Comments 

 
The foregoing analysis of the survey permits drawing some big picture conclusions on 

the questions posed at the outset of the project.  

 
101 BOŽIĆ, “National Report Croatia” in Does a Right to a Physical Hearing Exist in 

International Arbitration?, p. 14 f. 
102 WELSH and SONECHA, “National Report England and Wales” in Does a Right to a 

Physical Hearing Exist?, p. 13 f.; Harry O. UKAEJIOFOR, “National Report Nigeria” in 

Does a Right to a Physical Hearing Exist?, p. 11. 
103 EL SAWAH and HUSSEIN, “National Report Egypt” in Does a Right to a Physical 

Hearing Exist?, p. 22. 
104 ROJAS ELGUETA and MAURO, “National Report Italy” in Does a Right to a Physical 

Hearing Exist?, p. 20. 
105 HOSKING, LAHLOU and ENGHOLM CARDOSO, “National Report U.S.A.” in Does 

a Right to a Physical Hearing Exist?, p. 18. 
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Perhaps unsurprisingly, no jurisdiction expressly recognizes a right to a physical 

hearing in international arbitration, and only a handful recognize such a right by 

inference and, even then, it is typically circumscribed. In most jurisdictions, party 

autonomy will be respected to allow parties to agree to a physical hearing. But in several 

States, tribunals will be allowed to override such an agreement if it undermines the 

integrity of the arbitral process, causes unfairness, or otherwise interferes with due 

process protections.  

As to an award being set aside in the face of an arbitral tribunal’s decision to proceed 

with a remote, rather than physical, hearing, the risk of this outcome is very low. There 

is no reported case in which an award has been vacated solely on the basis of a hearing 

being held remotely, nor is there any reported decision of an arbitrator being disqualified 

for such conduct. The case law suggests that a successful challenge to an award would 

require some “plus” factor that transforms the remote hearing into something truly 

egregious, such that a party was unable to present its case or was otherwise subjected to 

unequal treatment. In this respect, cases to date show that reviewing courts give little 

weight to the sort of logistical challenges that may characterize remote hearings. 

Drawing on precedents from the litigation context and citing to the exigencies of the 

Covid-19 pandemic, courts have rejected arguments premised on such issues as 

technological imperfections, time zone differences, possibilities for abusive behaviour, 

or arguments based on the need to “eyeball” a witness.  

Finally, and as noted in the Introduction, the legal issues examined are undoubtedly 

still evolving. Some of the conceptual and practical questions identified in the survey 

are the subject of further discussion in the essays contained in a forthcoming volume to 

be published as an instalment of the ICCA Reports Series.106 Other issues associated 

with remote hearings – e.g., court assistance in aid of remote hearings, the treatment of 

“hybrid” hearings, and equal access to technology – are likely only to be resolved as our 

experience with remote hearings deepens and the volume of influential case law and 

commentary grows. In this respect, the brave new world of remote hearings will only be 

 
106 Although the centrepiece of the project is the collection of national reports, the survey is 

also being supplemented in the forthcoming ICCA Report by a series of articles addressing 

the interplay between remote hearings and key conceptual issues in international arbitration, 

namely: (i) “Remote Hearings and the Right to a Fair Hearing in Public International Law” 

by Maria Beatrice Deli; (ii) “Access to Justice and the Right to a Hearing in Arbitration” by 

Leonardo V.P. de Oliveira; (iii) “Remote Hearings and Diversity” by Yasmine Lahlou; (iv) 

“The Psychology of Remote Hearings” by Leslie Ellis and Giacomo Rojas Elgueta; (v) 

“Remote Hearings: Practical Considerations” by Hussein Haeri and Camilla Gambarini; (vi) 

“Remote Hearings: Observations on the Problem of Personal Data Protection and 

Cybersecurity” by Niccolò Landi; (vii) “Beyond Domestic Law: What Constitutes a 

‘Hearing’ in International Arbitration?” by Chester Brown and Anuki Suraweera; and (viii) 

“Remote Hearings: The Arbitral Institutions’ Perspective”, by Giacomo Rojas Elgueta and 

Benedetta Mauro (an essay which organizes the data collected by the co-editors in a survey 

submitted to arbitral institutions). 
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truly tested in a post-pandemic world in which arbitration users have a real choice 

between physical and non-physical hearings. This project hopefully will go some way 

towards contributing to that important debate. 
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