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1. Please describe, with brief reference to case law, legislation or legal writings, the privileges or other
rules (e.g. professional secret) on which a party or its counsel may rely in order to resist disclosure
in national court proceedings of communications between the lawyer and the client (or between
lawyers) that would otherwise have to be disclosed. In each case, please identify who may claim the
49178099.10 1 

1 Under English law, a party or its counsel may rely on legal professional privilege in order to 
avoid producing evidence to a third party or the court. In the case of litigation, it allows the 
respective litigant to withhold inspection of the privileged document in question, although 
the document must be included in the disclosure list. Legal professional privilege is usually 
considered a substantive common law right that has two sub-heads, “legal advice privilege” 
and “litigation privilege”.  (These will be described in more detail below.)  However there is 
still some ambiguity as to whether or not it is also a procedural right.  In a landmark English 
case,1 Lord Scott held that “the debate [as to whether the right to legal advice privilege is a 
procedural right or a substantive right] is sterile. Legal advice privilege is both”.  

Definition of a legal professional 

2 The heading includes all members of the legal profession - solicitors, barristers, in-house 
lawyers and foreign lawyers. It also includes legal executives and licensed conveyancers if 
they are employed by a licensed body to advise on the English law. Section 190 Legal 
Services Act 2007 adds that communications and documents provided by an authorised 
person in relation to certain work streams (e.g. conveyancing, probate, conduct of litigation 
services) are privileged from disclosure. Such a person would be one who is authorised by 
an approved regulator to carry out a relevant activity. 

3 Paralegals and trainees will be covered so long as they are properly supervised by a 
qualified solicitor, in which case their work will be viewed as the work of the legal 
department. Whether privilege applies to communications with lawyers who are without a 
practising certificate is unclear as there is a lack of authority. For in-house lawyers, it 
depends on the context of their work. Business administration or general administration will 
not be privileged, whereas work relating to their legal function will be privileged. The 
question to be considered is “whether the advice relates to the rights, liabilities, obligations 
or remedies of the client either under private law or under public law”.2

4 With regards to other professions, the Supreme Court has refused to extend the scope of 
legal advice privilege,3 although Lord Neuberger did make obiter comments that this 
restriction could be illogical in the modern world.4 As an example, the ICAEW, the English 
professional body of accountants, renewed its complaints in a paper to the UK Competition 
and Markets Authority (CMA) in February 2016, arguing a distortion of the market where 
accountants cannot claim privilege.  

1 Three Rivers District Council and others v Governor and Company of the Bank of England (No 4) [2004] UKHL 48, Lord 
Scott at 26. 

2 Three Rivers District Council and others v Governor and Company of the Bank of England (No 4) [2004] UKHL 48, Lord 
Scott at 38. 

3 R (Prudential PLC and another) v Special Commissioner of Income Tax and another [2013] UKSC 1. 

4  At 48. 

benefit of the privilege or other rule (e.g., the client, the lawyer). 
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Privilege belongs to the client 

5 The Court of Appeal has confirmed that legal professional privilege belongs to the client, 
and that the client’s lawyer is bound by it.5 Unless the client waives privilege, a lawyer 
cannot disclose privileged information without their client’s consent.  

Legal Advice Privilege 

6 Legal advice privilege applies to: 

• confidential communications; 

• made/passing between a client and his/her professional legal adviser; 

• which have come into existence for the purpose of giving or receiving legal advice, 
whether in the context of legal proceedings or a non-contentious matter. 

7 The communication in question needs to be confidential. If a document is disclosed to a 
limited number of parties on express terms that it must remain confidential and is not to be 
available outside of those parties, privilege will probably not be lost (see the reply to 
question 7 below). 

8 If a lawyer prepares documents in the course of giving legal advice to a client, they may be 
covered by privilege. The papers do not actually need to be communicated to the client.6

Documents passing from the client to the lawyer need to be communicated.7

9 The Court of Appeal in the leading case of Three Rivers (No 3)8 adopted a very narrow 
definition of who the client is, holding that the clients in this case were not the bank itself, 
but an internal department of the bank. Therefore, where the client is a corporate entity, 
not all documents produced by employees and sent to the lawyers will be privileged, rather 
those coming from a small group within the organisation such as the board of directors or 
an expressly identified group of individuals. In England and Wales this creates privilege 
issues where a lawyer may need to obtain factual information from the wider business 
before he or she is able to provide legal advice to the corporate entity “client”.9

Litigation Privilege 

10 Litigation privilege applies where the material in question is: 

• confidential;  

• a communication between either the lawyer (acting in a professional capacity) or 
the client and a third party, or a document created by or on behalf of the client or 
his lawyer; and 

5 Quinn Direct Insurance Ltd v The Law Society of England and Wales [2009] EWHC 2588 (Ch). 

6 Three Rivers DC v Bank of England (No 5) [2003] EWCA Civ 474; USP Strategies Plc & Anor v London General Holdings 
Ltd & Ors [2004] EWHC 373 (Ch). There is a growing body of case law on this species of privileged documents, namely a 
lawyer’s “working papers” which can be privileged if they betray the trend of advice to be given or if they contain the 
“mental impressions” and train of inquiry of a lawyer. Recent cases such as RBS Rights Issue [2017] EWHC 1217 (Ch) and 
SFO v ENRC [2017] EWHC 1017 (QB) demonstrate the high evidential threshold required before such documents will be 
deemed privileged from disclosure. 

7  See The “Good Luck”, [1992] 2 Lloyd’s Rep. 540, “…internal documents or parts of documents of the client or indeed the 
lawyer reproducing or otherwise revealing those communications are also covered by the same privilege, whatever the 
purpose or motive (short of fraud) for which the document comes into existence”. 

8  [2003] EWCA Civ 474. 

9  The difficulties posed by the narrow definition of the client for the purposes of legal advice privilege have been 
highlighted in two recent High Court cases, RBS Rights Issue [2017] EWHC 1217 (Ch)  and SFO v ENRC [2017] EWHC 
1017 (QB) in which lawyers’ notes of interviews with employees of a corporate entity were found not to be privileged. 
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• made for the dominant purpose of use in or the conduct of litigation. Litigation 
must be actual, pending or reasonably contemplated or existing. 

11 The parameters of the privilege are thus wider than for legal advice privilege as the 
communication can be between (i) a lawyer and the client; (ii) a lawyer and a third party; 
or (iii) the client and a third party. 

12 The key issue is that the communication needs to have been made for the dominant 
purpose of litigation which is pending, reasonably contemplated or existing. There must also 
be a real likelihood of litigation, although the chance of it happening need not be greater 
than 50%.10 The Court of Appeal subsequently relaxed this threshold to litigation “may 
happen”, supporting Cooke J’s expression at first instance that it “could well give rise to 
litigation in the future” as being sufficient to satisfy the test.11

13 In his commentary, Colin Passmore opines that “the modern importance of litigation 
privilege is that, in contrast with advice privilege, it enables a client (or his non-legal 
representatives) or his lawyer to communicate in protected circumstances with third parties, 
so long as they do so in relation to and for the dominant purpose of contentious 
proceedings.” 12 The wider scope of litigation privilege could arguably allow communications 
to and from the funder to be protected (to be discussed further below) although the point is 
largely untested in the courts.  

14 Further discussion on the scope of litigation privilege in the context of third-party funding 
communications is described in reply to question 4 below. 

2. Please describe, with brief reference to case law, legislation or legal writings, the privileges or other 
rules (e.g. professional secret) on which a party or its counsel may rely in order to resist disclosure 
in arbitral proceedings (with their seat in your jurisdiction) of communications between the lawyer 
and the client (or between lawyers) that would otherwise have to be disclosed. In each case, please 
identify who may claim the benefit of the privilege or other rule (e.g., the client, the lawyer). 

15 For arbitral proceedings seated in England and Wales, the 1996 English Arbitration Act 
applies.13  Section 34 on procedural and evidential matters provides, in pertinent part, 

“(1) it shall be for the tribunal to decide all procedural and evidential matters, subject to 
the right of the parties to agree any matter. 

(2) Procedural and evidential matters include –  

… 

(d) whether any and if so which documents or class of documents should be disclosed 
between and produced by the parties and at what stage; 

… 

(f) whether to apply strict rules of evidence (or any other rules) as to the admissibility, 
relevance or weight of any material (oral, written or other) sought to be tendered on 

10 USA v Philip Morris Inc. and British American Tobacco (Investments) Ltd [2004] EWCA Civ 330, Brooke LJ at 68. 

11 Westminster International BV and Others v Dornoch Limited and Others [2009] EWCA Civ 1323. Note that the test of 
when criminal, as opposed to civil, litigation may be in reasonable contemplation may be more difficult to meet. See the 
judgment of Mrs Justice Andrews in SFO v ENRC [2017] EWHC 1017 (QB) at paragraph 160. 

12 “Privilege”, Third Edition, Colin Passmore, at 1-003. 

13  As is often the case with internationally seated arbitrations, in an English seated arbitration the arbitral tribunal may also 
have recourse to soft law in the form of the IBA Rules on the Taking of Evidence. Articles 9(2) and 9(3) of these rules 
specifically address (amongst other things) excluding evidence on the basis of privilege and the impact of any waiver of 
privilege. 
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any matters of fact or opinion, and the time, manner and form in which such material 
should be exchanged and presented;” 

3. Please describe the circumstances in which the benefit of the privilege or other rule may be lost in 
national court proceedings or arbitration.  In particular, please describe the possible effect of 
disclosure to a third party of a communication that would ordinarily have been protected from 
disclosure to a court or arbitral tribunal by reason of the privileges or similar rules described in 
questions 1 and 2.  

16 Privilege may be waived where: 

• the document is disclosed in court proceedings; 

• the confidentiality of the document is otherwise lost; 

• there is an express or implied waiver, which must be by or on authority of the 
privilege holder. 

• fraud exception: rather than privilege being lost, documents will not attract legal 
professional privilege at all if they were created for the purpose of furthering a 
criminal or fraudulent plan, but would otherwise meet the criteria of privilege.14

17 Where privileged documents are disclosed to a limited number of third parties for a limited 
purpose pursuant to express terms that privilege is not waived, this usually prevents a 
wider waiver or loss of privilege.15

18 Both litigation and legal advice privilege stipulate that the documents must be kept 
confidential; waiver of privilege tends to occur as a result of the communication in question 
losing its confidentiality. The confidentiality can therefore be protected if the documents are 
provided on the express terms that they are to remain confidential, and the receiving party 
undertakes to ensure that this happens.16

19 By determining and restricting how the third party may use such information, one waives 
privilege to that party, but retains it for enforcement against the rest of the world. In the 
context of third-party funders, this should be the approach taken to ensure the retention of 
legal advice and/or litigation privilege over the relevant documents. To try and retain the 
most protection, one should avoid disclosure until confidentiality and common interest 
agreements have been signed. 

4. Please identify the circumstances in which disclosure of an otherwise-protected communication to 
a third-party funder will result in loss of the benefit of the privilege or other rule, in national court 
proceedings or arbitration. Please identify any circumstances where the benefit of the privilege or 
other rule will continue to attach to the communication, notwithstanding the disclosure. Please make 
brief reference to case law, legislation or legal writings relevant to this question, if such exist. Where 
there is little or no authority on privilege and how it applies to third-party funders, please look instead 
at situations analogous to the third-party funder relationship e.g. with insurers. 

20 See answer to question 3 above for how privilege may be lost as a result of the disclosure 
of an otherwise-protected communication to a third-party funder. 

21 Whilst it is common practice for lawyers and their clients to communicate with funders and 
send them documents to assist in applications for funding, the vulnerabilities which may 
arise from those practices have not been widely tested by the courts. Nevertheless, there 

14 Kuwait Airways Corporation v Iraqi Airways Company [2005] EWCA Civ 286. 

15 B v Auckland District Law Society [2003] UKPC 38. 

16  Alrashid M., Wessel J. and Laird J., p. 107. 
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are some precedents which guide on the point, and also it is helpful to draw analogies from 
the way the courts have dealt with communications between insured and insurer. 

22 As described in the response to question 3 above, there is a risk in sending to a funder 
existing documents which are otherwise privileged, as this may be considered a waiver of 
that privilege (whether intentional or not).  

23 The obvious solution, and one which most funders in the English market will insist on as a 
matter of course, is to enter into a Non-Disclosure Agreement (NDA).17 Typical agreements 
have multiple facets: 

• They preserve the confidentiality of the information being passed (a pre-requisite 
for privilege);18

• They restrict the use of the information/ documentation by the funder, giving the 
sender control and comfort; 

• They will contain wording limiting any waiver of privilege, carving out the intended 
use by the funder but maintaining privilege as against the wider world; 

They may in addition assert a common interest between the party and the funder, such that 
the sharing of privileged material will not be regarded as a general waiver of the privilege. 
Commentators have opined that the third-party funder would share this common interest in 
the confidentiality of the communication “as it has the common interest of pursuing 
litigation or arbitration in much the same way an insurer does”.19

24 Outside the scope of the NDA, sharing existing privileged documents with a funder would 
entail a loss of the privileged status, and make documents vulnerable to disclosure in any 
dispute or to regulators and authorities. 

25 Documents which are themselves created in order to allow the funder to consider making 
an investment, or to update an invested funder, may also be vulnerable unless some form 
of privilege can be established. Here it is useful to consider newly created documents in 
three separate categories: documents created by the party or its lawyers for the purpose of 
applying for funding or for regular reports to an invested funder; second documents created 
internally by the funder’s employees in order to consider an investment; third the funding 
documents themselves. 

Documents created by the party or its lawyers 

26 The party or its lawyers may prepare documents specifically for the funder in order to give 
details of the case and its prospects. These cannot benefit from legal advice privilege as 
they are not a communication between a lawyer and his client. The question has been 
considered as to whether litigation privilege – a communication between a lawyer or his 

17  In Gotha City v Sotheby17, the judge cited the following summary with approval: 

“The English Court of Appeal has held that, where communications, the subject of legal professional privilege, are 
disclosed to a third party by the holder of the legal professional privilege for a limited and specific purpose, legal 
professional privilege is only waived for that limited and specific purpose as against the third party and not as against the 
privilege holder's opposing litigant17… That is, it is possible to have a limited waiver of legal professional privilege in 
respect of a non-litigant third party, and yet maintain fully that privilege against a litigant party. This is even more the 
case where the holder of the privilege has disclosed the relevant communication upon the condition that privilege and 
confidentiality be maintained and that condition has been accepted.”   

18  Confidentiality will likely encompass a prohibition on sharing the information obtained from one client of the funder to 
another client.  Where a funder is a member of the Association of Litigation Funders, further comfort can be taken from 
its Code of Conduct which imposes a wide duty of confidentiality. 

19  Alrashid M., Wessel J. and Laird J. ‘Impact of Third-party Funding on Privilege in Litigation and International Arbitration’ 6 
Dispute Resolution International (2012) 101, p. 108. However, caution should be exercised when drawing analogies 
between insurers and funders. Insurer’s rights –both of subrogation and express contractual rights within policies- may 
strengthen a common interest between the insurer and the insured beyond that which a funder might assert. 

Annex page 34



49178099.10 6 

client and a third party for the dominant purpose of the conduct of the litigation – might 
apply to such situations, though the position is tenuous. In an unreported decision in the 
Excalibur matter20 the claimants attempted to resist disclosure of communications with 
potential and eventual agreed funder of litigation on the basis that they had been made for 
the dominant purpose of the litigation (in that securing funding was a necessary pre-
requisite to progressing the intended legal suit). The Judge refuted this wider formulation of 
litigation privilege. Not all documents brought into existence because of actual or 
contemplated litigation can be so protected as, if that were so: 

“where a litigant buys a new suit in order to appear as a witness…all documents and 
information in relation to that purchase [would be] privileged because its dominant purpose 
was the conduct of the litigation.” 

27 Whilst this appears to be the only known decision in relation to litigation funders, a similar 
issue was considered by the English High Court in relation to communications with insurers, 
with a different result.21

28 Regular reports to an invested litigation funder about the progress of a case, which are 
usually required under the terms of a funding agreement, pose the same problems. A report 
prepared by the party’s lawyers and communicated to the funder cannot be covered by 
advice privilege, nor, on the basis of Excalibur, by litigation privilege. It may be possible to 
assert that, following Winterthur, communications with a funder post-investment are 
covered by litigation privilege, but the position is unclear.22

29 The reaction of many English lawyers has been to prepare such reports in order to advise 
and update  the client (covered by advice privilege), but later copy the same to the funder 
under the protection of the NDA which, as described above, is likely to contain both a 
limited waiver and an assertion of common interest privilege.

Documents created internally by the funder 

30 A funder may itself appoint lawyers in order to conduct due diligence or advise on invested 
cases. Any advice communicated by those lawyers to the funder will, as described above, 
benefit from advice privilege. 

31 Further, many employees of litigation funders are legally qualified and may be acting 
specifically as legal advisers to the business. Where that is the case, advice emanating from 
these in-house lawyers to the funder may also benefit from legal advice privilege. Care 
however must be taken to ensure that such in-house lawyers are acting as lawyers and not 
as “men of business” in order to ensure the privilege applies, as discussed in many cases 
including Three Rivers (5) and most recently SFO v ENRC.23

32 It also follows that where funders are creating privileged documents, it is important that 
they give consideration to privilege and its preservation before sharing those documents 
with the party being funded or their lawyers.

Funding agreement documents 

33 Finally, considering the funding agreement itself, there have been various applications in 
the English courts in which defendants have sought disclosure of the funder’s identity and 

20 Excalibur Ventures LLC v Texas Keystone and others, [2012] EWHC 2176 (QB) (unreported). As this is an unreported 
decision, a summary is included at Appendix 1. 

21 Winterthur Swiss Insurance Company & Anor v AG (Manchester) Ltd & Ors [2006] EWHC 839 establishes that litigation 
privilege is unlikely to exist in documents created for the purposes of persuading an insurer to cover, although documents 
created post-inception of a policy would likely be covered by litigation privilege. 

22  Both Winterthur and Excalibur are decisions of the English High Court. A judge in a later High Court matter should 
generally  follow the later of the two decisions (Excalibur) unless there are good reasons to distinguish on the facts or 
real disagreement on the reasoning. 

23 Three Rivers DC v Bank of England (No. 5) [2003] EWCA Civ 474; SFO v ENRC [2017] EWHC 1017 (QB).
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the funding agreement itself. There are also analogous applications seeking disclosure of 
costs insurance policies (“ATE cover”). Both are often in the context of security for costs 
applications where the defendant disputes that ATE cover is adequate security and/or 
asserts that any funders should provide security.24

34 There remains no clear position under English law – there are conflicting High Court 
decisions both as to the privilege which might attach to funding documents and the power 
of the court to order their disclosure.25 Where the party may be seen to have obtained a 
procedural advantage by its deployment of funding/ insurance, or the fact of funding is 
itself relevant to the substantive issues in the case, the courts appear more ready to order 
their disclosure, but the basis on which they do so is still less than clear.26

35 Where the funding documents have a relevance to the substantive issues in dispute, they 
may be more vulnerable to disclosure. But that should be seen as a rarity – for the most 
part funding simply aids the pursuit of litigation.  It appears that, to be disclosed in English 
litigation, communications with funders, their internal documents, and the funding 
agreements themselves would need to have  relevance to the substantive issues in dispute, 
and it is difficult to conceive of many circumstances where this would be the case.27

36 Please see questions 1 and 2 above. 

37 Documents held by third-party funders may include (i) the funder’s own evaluation of the 
case; (ii) documents relating to the negotiation of the funding agreement (the terms may 
indicate the funder’s perception of the strength of the case); and (iii) separate legal 
opinions from independent counsel on the strength of the case. Documents passed to the 
funder by client or its lawyers have been dealt with in question 4. 

24  Note that in the Excalibur case discussed above the purpose of seeking disclosure of the funding communications and 
terms was specifically linked to the substantive case rather than procedural matters, but this is unusual.

25  See Excalibur, Arroyo, and RBS Rights Issue which expressly declined to follow Arroyo. In Excalibur the funding 
agreements were not considered privileged and were ordered to be produced, subject to certain redactions.  Given the 
conclusion of the court on the relevance of funding terms to the substantive dispute, this may have been an unavoidable 
result. By contrast, in a case where disclosure of an ATE policy was sought (Arroyo) the court held the policy was 
privileged having been produced for the purposes of litigation and in that its terms reflected the legal advice given on the 
litigation risk. However, in RBS Rights Issue  [2017] EWHC 463 Hildyard J expressly declined to follow the Arroyo 
judgment, stating that neither litigation nor advice privilege could apply to an ATE policy, although redaction may be 
required of elements which betray the legal advice given.  

26  A case of the English High Court, Re Edwardian Group [2017] EWHC 2805 appears to be the latest judgment considering 
this matter. Whilst it acknowledges that funding agreements will contain sensitive details which may give an opponent a 
tactical advantage if disclosed, it does not follow that such details are privileged. The case imposed a detailed test of 
when information in the terms of funding might properly betray privileged advice given and would thus itself be 
privileged. In this case, where a party wanted to redact sensitive, but not privileged, elements of funding papers, he 
would have to rely on the discretionary case management powers of the court in order to withhold them from disclosure. 

27  In Excalibur the time taken approaching funders led to a delay to the dispute and opened up the defence of laches; also 
the funder’s terms would reveal whether or the party had ceded to the funder as security its interest in the oil blocks 
which, if correct, would affect the claim for specific performance. Likewise in Re Edwardian Group, in response to a 
defence of laches, the claimant argued that its difficulty obtaining funding was the cause of the long-delayed claim. 
Accordingly the rejected funding applications were relevant to the issues in the case, although the final successful 
application was not. 

5. What law applies to privilege in (i) English litigation and (ii) an English or Wales seated arbitration?

6. Are the documents held by third-party funders privileged?  
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38 In terms of the documents which the funder produces or procures for the purpose of 
proceedings it is considering funding, or actively funding, one has to ascertain if they are 
shared with the client/lawyer or not.  

39 If they are kept purely internal to the funder, one would need to look closely at the nature 
of the document.  Consistent with Three Rivers28 material which evidences or reveals the 
substance of legal advice may also be privileged.  Much of the material produced by the 
funder may derive from the legal advice afforded to the client such that privilege will 
continue to apply.  However one can envisage examples, such as notes of possible funding 
ratios and facilities which could be used for the client, which would not fit within the 
definition of either head of legal professional privilege (unless there was a way of directly 
linking it to the prospects of success advised by the legal team).   

40 Further, where a third-party funder procures an independent barrister’s opinion which it 
does not share with its client, the opinion and communication conveying it will be covered 
by legal advice privilege if the funder is characterised as the “client” of the barrister 
providing the legal advice. 

41 In terms of the documents which are exchanged/shared between a funder and his 
client/client’s lawyer, see the response to question 4 above.    

42 It has not yet been tested in the English Courts whether documents shared with a funder 
are covered by the common interest doctrine. This is in contrast to the United States where 
there have been a number of decisions in which common interest doctrine has been held to 
apply to litigation funders and their clients.29  Professional funders in England typically insist 
on common interest agreements.  This offers them added protection which is paramount in 
circumstances where the legal position remains unclear.   

43 English jurisprudence shows that the Court recognises joint or common interests arising out 
of commercial relationships where parties share/create documents pursuant to that 
common interest and on behalf of everyone who shares that common interest.30   The 
existence of a contractual relationship is one means of establishing this; common interest 
agreements therefore put the funders’ common interest in the litigation on a contractual 
footing seeking to ensure that common interest privilege applies throughout the case (and 
providing for contractual remedies). 

44 Similarly, while there are cases in the English courts indicating that parties may share their 
privileged communications with others on confidential terms without losing privilege against 
the rest of the world on the basis of an implied obligation of confidentiality,31 funders also 
commonly require an agreement(s) setting out strict confidentiality and non-disclosure 
terms so that these obligations are expressly enforceable.   

45 A separate confidentiality agreement or confidentiality clause in any common interest 
agreement is essential since common interest privilege will only “bite” when the documents 
are confidential (and themselves covered by legal advice privilege or litigation privilege). 

28 Three Rivers DC v Bank of England (No 5) [2003] EWCA Civ 474 at 19-21. 

29  For example, the ruling in Walker Digital Google, Docket No. 11-cv-00309-SLR (D. Del. Feb. 12, 2013). 

30 Commercial Union Assurance Co Plc v Mander [1996] 2 Lloyd’s Rep 641 at 645-646. 

31  For examples, see Nederlandse Reassurantie Groep Holding NV v Bacon Woodrow and ors [1995] 1 All ER 976 where 
privilege was retained when legal advice was shared with a transaction team consisting of  non-legal advisers and Gotha 
City v Sotheby’s [1998] 1 WLR 114 (CA). 

7. In relation to documents transferred by the lawyer or the party, does the use of a 
confidentiality/NDA/common interest agreement work to protect privilege/secrecy in England? 

Annex page 37



49178099.10 9 

Appendix: summary of Excalibur Ventures LLC v Texas Keystone Inc and others [2012] 
EWHC 2176 (QB) unreported

1 The defendants sought disclosure of documents evidencing Excalibur’s attempts to obtain 
litigation funding and all documents evidencing the terms upon which Excalibur ultimately 
obtained litigation funding. Mr Justice Popplewell rendered an unreported decision in 
relation to the disputed documents examining the extent to which they were relevant to the 
litigation and, if so, whether they attracted privilege. The defendants successfully obtained 
(redacted) copies of the disputed documents because the judge found that they were 
relevant to the specific claims and defences pleaded and they were not privileged. 

Relevance   

2 In the substantive proceedings, Excalibur contended that it had unlawfully been cut out of a 
deal under which it became entitled to an interest in four blocks in Kurdistan found to have 
large quantities of oil.  The primary relief sought by Excalibur (under both New York law 
and English law) was specific performance, namely an order requiring the defendants to 
give effect to Excalibur’s interest.    

3 The judge held that the disputed documents were relevant to Excalibur’s claim for specific 
performance because it would have to show at the moment when the Court is asked to 
order it that it is “ready, willing and able to perform the substantial financial obligations 
which would fall upon” it if the Court were to find in its favour.  In so concluding, he was 
persuaded by, amongst other arguments, the fact that it would be a “material and 
important consideration” if “Excalibur has ceded to the funder in return for the funding, a 
large element of its interest in the blocks, if successful, so that that was not an element of 
interest which was available for further project funding.” 

4 The judge also held that the documents were relevant to the defendant’s defence of laches 
under New York law.  The defence is based on the notion of “speculative delay” which 
renders the granting of specific performance unfair or inequitable.  Excalibur had contended 
that it had not commenced proceedings earlier because it was having difficulties procuring 
litigation finance. Accordingly the judge held that “the approaches which were made in 
order to obtain litigation funding over the entirety of that period, the terms which were 
sought and offered, and the identity of those who were approached, and who may have 
offered that funding, will all be relevant considerations” for ascertaining whether it should 
have brought its claim for equitable relief more quickly.  

Privilege 

5 The focus of the decision was on the scope of litigation privilege because the defendants 
had accepted that documents covered by legal advice privilege could be withheld or 
redacted as necessary.   

6 Mr Justice Popplewell held that not all documents brought into existence for the purposes 
of actual or contemplated litigation will be protected by litigation privilege. The Judge 
refuted the wider formulation of litigation privilege advanced by Excalibur - that the funding 
documents were covered by litigation privilege because they were made for the dominant 
purpose of litigation -  and said that if that were the case, “where a litigant buys a new suit 
in order to appear as a witness…all documents and information in relation to that purchase 
[would be] privileged because its dominant purpose was the conduct of the litigation.” 

7 The judge agreed with previous authorities that  it is the “use of the document or its 
contents in the conduct of the litigation which is what attracts the privilege”.  

8 Finally, in response to Excalibur’s argument that access to justice would be inhibited if a 
party could not appoint a solicitor to discuss a case without risk of having to disclose his 
funding arrangement, the judge made it clear that if those arrangements “would or might 
give the other side an indication of the advice which was being sought or the advice which 
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was being given, it would be covered by legal advice privilege.”  He said that there is “no 
need for litigation privilege to be extended more widely to cover such a case”.

Redactions 

9 After characterising the disputed documents as relevant and not privileged, the judge  
considered whether, as matter of discretion, they should be disclosed in whole or subject to 
redaction.  In this context, Excalibur raised concerns as to whether, if the opponent knew a 
party’s funding arrangement, it might afford him a tactical advantage in relation to various 
aspects of the conduct of the litigation. The judge held that it was difficult to judge the 
extent to which knowledge of the arrangement might “give rise to the opportunity to deploy 
them for unfair tactical advantage” when one did not know those funding terms.  In these 
circumstances, he did not consider that these considerations weighed very heavily as a 
matter of discretion.  However, since the defendants had offered to meet these concerns by 
specifying suitable redactions he felt that this met the legitimate concerns raised by 
Excalibur. 

10 Mr Justice Popplewell ordered that Excalibur was only permitted to redact material in the 
litigation funding agreements which: 

• disclosed the amount of any success fee or premium; or 

• disclosed in what circumstances a solicitor or the funder or funders could terminate 
the funding arrangement; or 

• disclosed any rights of the funder or funders or others to be notified of any 
settlement offers made. 

11 The ability to obtain wide-ranging documents relating to litigation funding in the Excalibur
case thus arose from the specific facts of this case and in particular, the interplay between 
the claimant’s inability (i) to fund the assets it allegedly had an interest in and (ii) to fund 
the claim seeking to recognise such interest. Nevertheless, it does highlight the risk that in 
certain circumstances a court or tribunal may order the disclosure of funding documents. 
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