
RESOtUTl0l ' lS 0t THE FIFTH
CONGRESS ON ARBITRATION
l1'l NEW DELHI, JANUARY 10.

INTERNATIONAT

t97 5

I

ResolvBo that the Congress
Expresses its gratitude to Shri Fakhruddin Ali Ahmed, President

of India, for having himself inaugurated the Congress and for support-

ing the use of arbitration as a way of solving disputes which may arise

in the course of international commercial transactions;

Thanks the Indian Council for Arbitration, its President Mr. K.

K. Birla, and its Secretary, Mr. N. Krishnamurthi, for having with

faultless organization facilitated the work of the Congress and having

offered fraternal hospitality to the delegates and accompanying per-

sons all of whom it has welcomed so warmly.

l l

Rnsor-vep that the Congress
Thanks the International Council for Commercial Arbitration

(originally the International Organizing Committee, later known as

the International Committee for Commercial Arbitration) for having,

since the Fourth International Arbitration Congress held at Moscow
in 1972, organized the Interim Meeting held at London in 1974 and
this Congress;

Takes note of the report made to it of the adoption by the Inter-
national Council for Commercial Arbitration at a meeting on January
6, 1975 of a "Statement of Purposes and Procedures" which will be
included in the published Proceedings of the Congress;

Encourages the International Council for Commercial Arbitra-
tion to pursue its work in promoting international arbitration by all
appropriate means;
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Takes note of a report that the International Council for Com-
mercial Arbitration will issue a "Yearbook" which will provide a cen-
tral medium for the international dissemination of the fruits of arbi-
tration research, and urges that the "Yearbook" be given wide circu-
lation in all nations and among all circles concerned with interna-
tional commercial arbitration.

i l l

RnsolvBo that the Congress
Believing in the extremely important role which the UN Con-

vention on Recognition and Enforcement of Foreign Arbitral Awards
of June 10, 1958, is able to play in ensuring the effectiveness of in-
ternational commercial arbitration,

Wholeheartedly welcoming the appeal of the Sixth Session of the
UN Commission on International Trade Law (April 1973) endorsed
by the Resolution of the General Assembly of the United Nations
(A/Res/3108 xxviii) that the countries which have not yet ratified
or acceded to the said convention shall "consider the possibility of
adhering thereto,"

Being convinced that it would be in accord with the action of
the UN and with objective needs of eliminating obstacles which
hinder normal development of world trade,

Calls on arbitration institutions and other organizations active
in the field to work to the fullest extent of their powers for the wide-
spread adoption of the 1958 Convention, as well as for all conceiv-
able perfecting of the manner in which it is applied in the member
countries.

IV
Wrrrnnes
The United Nations Commission on International Trade Law

(UNCITRAL) requested its Secretariat to prepare draft Rules for
optional use in ad hoc arbitration relating to international trade and
to submit such Rules for the Commission's Eighth Session (April,
1975);  and

The Commission requested that such Rules be prepared in con-
sultation (inter alia) with centers of international commercial arbi-
tration, and consequently its Secretariat invited the fnternational
Council for Commercial Arbitration (ICCA) to establish a repre-
sentative group for consultation in the preparation of the Rules; and
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Following extensive consultation with the above group, a pre-
liminary draft of such Rules was issued by the Secretary-General on
November 4, 197+, and was made available for consultation at this
Congressl and

Views expressed in the further consultation during this Congress
will be communicated to the Commission and will be given consid-
eration in the further elaboration of the proposed Rules:

BB rr nBsorvno that the Congress
Believes that the preparation by UNCITRAL of such Rules is

a valuable project that will facilitate arbitration and thereby will aid
world trade:

Appreciates the opportunity for consultation in the preparation
of the Rules, and supports UNCITRAL's current program for wide-
spread consulta,tion, with special reference to the views of parties
who will make use of arbitration in all countries, including both de-
veloping and developed.

Endorses the principles of the preliminary draft of the Rules
and encourages UNCITRAL, in the light of comments made on
this draft, to finalize the Rules and make them available for use at
the earliest possible date.

V

Rssor-\Do that the Congress
Supports the following recommendations made by its Working

Party which considered the development of practices which may be
commonly acceptable for presenting evidence in international arbi-
tration proceedings:

1. It is desirable to formulate for the benefit of parties and
arbitrators, guidelines for presenting evidence in international
commercial arbitration.

2. It is suggested that ICCA undertake the task of framing such
guidelines, which should be consonant with the UNCITRAL
Arbitration Rules in the form finally adopted.

3. In framing the guidelines, consideration should be given to
such matters as distinguishing between different types of evi-
dence, collection of evidence, and methods of introducing and
receiving evidence, including modes of examining witnesses
and presenting expert opinions.

4. In framing the guidelines consideration should be given to
the problems arising out of the refusal by a party to the arbi-
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tration to produce evidence on grounds of state security,
confidentiality, professional privilege, etc.

The Congress is confident that potential areas of fundamental
agreement can be found and that effective guidelines can be estab-
lished.

vl
Resor,vBo that the Congress
Notes with pleasure the growing readiness of governments and

state controlled bodies, as well as of inter-governmental organizations,
to stipulate in their international business contracts with foreign pri-

vate parties to recourse to arbitration for the settlement of disputes.
Notes with satisfaction that, in the spirit of the message to it by

the Chief Justice of India, States normally carry out arbitral agree-
ments and proceed with arbitration on a basis of equal footing, espe-
cially with respect to the selection of independent arbitrators, the
international character of the procedure and the law to be applied.

Notes with particular gratification that in recent times there ap-

pears to have been no claim of immunity by any state made with a

view to avoiding the institution of agreed arbitration proceedings and

that ciaims of immunitv from enforcement seem to be rare.

In view of the ever growing importance of arbitration between

governments and private parties the Congress Íeels it highly desir-

able that the studies undertaken on this matter should be continued

on the basis of research into the factual situation throughout the

world and trusts that a'll circles concerned will lend their full coop-

eration in this task.

vil
Ras,oI-\Ep that the Congress

Strongly reaffirms the great value of arbitration, not only for

traditional types of disputes arising in international trade, but also in
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connection with long-term contracts of the type which are now so
often used to implement international commercial transactions for
scientific, technical and industrial development. Such long-term trans-
actions are becoming increasingly important in world trade and are
also a significant factor in establishing conditions which assist in main-
taining world progress.

Notes that one of the principal problems in connection with
long-term contracts is the question of whether arbitrators have the
power to fill gaps and resolve deadlocks which may arise during the
Iife of the agreement. Such gaps may occur when parties postpone
specific agreement on certain points because of lack of complete in-

formation when a contract is first formed; when unforseen or un-

forseeable events occur due to changes in economic, technical or

political conditions; when inevitably vague expressions are used in the

contract; and when parties to joint ventures disagree on the conduct
of their joint enterprise. Reports received by the Congress indicate

that the power of arbitrators to fill such gaps in a binding manner

varies in different nations and under different legal systems. Such
differences may be minimized by overcoming the stress on theoretical
speculation and dogmatic construction and getting closer to reality.

Recognizes that agreement by the parties to widen the scope of

arbitration to fill such gaps and break such deadlocks can be of great

practical assistance in forming and performing long-term contracts.

Such agreement must be expressed by a drafting technique which
is appropriate to meet difficulties that may arise under different na-

tional laws.

To this end, the Congress urges that the comparative law studies

on this subject which have been so fruitfully begun during the delib-

erations in New Delhi be continued in order that information con-

cerning the law and practice in this regard can be collected and dis-

seminated and so that methods to utilize this valuable function of

arbitration may be further developed. The Congress therefore sug-
gests that ICCA sponsor and encourage such studies with the aim of

reaching a practical result, as, for example, the preparation of model
clauses.

vill
Rn,sor,vnp that
The Sixth International Congress on Arbitration shall be held at

Mexico City in 1978, on a d.aÍe and with a theme to be determined

by the International Council for Commercial Arbitration



IESOLUTIONS OF THE FIFTH CONGRESS

INTERNATIONAL COUNCIL FOR COMMERCIAL ARBITRATION

OFFiCERS

Chairman
ME. JEAN ROBERT
President, CoÍnité Frangais de I'Arbitrage

Vice Chairrnen
MR. HOWARD HOLTZMANN
Chairman, Intemational Arbitration Committee and
Past Chairman of the Board, American Arbitration Association

DR. NARAYANASWAMI KRISHNAMURTT{I
Secretary, Indian Council of Arbitration

PROF. SERGEI LEBEDEV
President, Maritime Arbitration Commission at
U.S.S.R, Chamber of Commerce and Industrv

Secretary Ganeral
DR. MAURO FERRANTE
Secretary General, Associazione Italiana per I'Arbitrato

MEMBERS (including Officers)

MR. ,CEDRTC BARCLAY (U.K.)
Chairman, London Maritime Arbitrators Association

PROF. GIORGIO BERNINI (Italy)
Professor of 'Commercial Law, Bologna University

MR. ARON BROCHES (Netherlands)
Vice President and General ,Counsel, International Balk for
Reconstruction and Development; Secretary General, International
Centre for Settlement of Investment Disputes

PROF. ARTHUR BULOW (r.R.c.)
Honorary Professor, Law Faculty, University of Bonn

PROF. MARTIN DOMKE (U.S.A.)
ProÍessor of Law, New York University

PROF. CARLOS ALBERTO DUNSHEE DE ABRANCHES (Brazil)
Director General, rnter-American commercial Arbitration commissián

DR. FREDERIC EISEMANN (France)
Honorary Secretary General, ICC's Arbitration Court

DR, MAURO FERRANTE (Itaty)
Secretary General, Associazione ltaliana per l,Arbitrato

DR. OTTOARNDT GLOSSNER (F.R.G.)
Chairman, ICC's Arbitration Commission

MR. HOWARD HOLTZMANN (U.S.A.)
Chairman, International Arbitration Committee and
Past Chairman of the Board, American Arbitration Associatio,n

PROF. JBRZY JAKUBOWSKI (Poland)
Member of the Polish Chamber of Foreign Trade
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PROF. TOKUSUKB KITAGAWA (Japan)
Faculty of Law, Tokyo Metropolitan University

MB. LAZARE KOPELMANAS (Switzerland,
Professeur à la Faculté de droit de I'Université de Genève;
Expert-conseil de l'Organisation des Nations Unies

DR. NARAYANASWAMI KRISHNAMURTHI (India)
Secretary, Indian Council of Arbitration

PROF. SERGBT LEBEDEV (U.S.S.R.)
Chairman, Maritime Arbitration Commission at
U.S.S.R, Chamber of Commerce and Industry

DR. WERNER MELIS (Austria)
Secretary of the Arbitration Center, Austrian Federal Economic Chamber

MR. BACHUBHAI MERCHANT (India)
Solicitor

DR. ION NESTOR (Rumania)
Permanent Courveller, Legislative Council of Rumania

MR. NIEL PEARSON (U,K.)
Solicitor

PROF. PIERRE JEAN POINTET (Switzerland)
Chairman, Association Suisse de l'Arbitrage;
Professeur à I'Université de Neuchàtel

PROF. V. POZDNYAKOV (U.S.S.R.)
Chairman, Foreign Trade Arbitation Commission at
U.S.S.R. Chamber of Commerce and Industry

ME. JEAN ROBERT (France)
Chairman, Comité Frangais de l'Arbitrage

PROF. PIETER SANDERS (Netherlands)
President, Netherlands Arbitration Institute;
Professor at the Law Faculty, Erasrnus University of Rotterdam

PROF. ZHIVKO STALEV (Bulgaria)
Directeur, Institut de Sciences juridiques de l'Académie Bulgare

MR. DONALD B. STRAUS (U.S.A.)
President, Research Institute, American Arbitration Association

PROF. HEINZ STROHBACH (G.D.R.)
President, Court of Arbitration, Chamber of Foreign Trade of the G.D.R,

HONORARY MEMBER

PROF. SERGEI BRATUS (U.S.S.R.)
Past Chairman, Foreign Trade Arbitration Commission at
U.S.S.R. Chamber of Commerce and Industry
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