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1, In 1934 the French university professor de la Pradello
presented to the 38th conference of the "Internafionnl Law
Associstion" a draft for an international civil lawcourt 1)

Ho was not the first to advocate such an institution; the "Union
interparlomentaire” 2), the Hungarian branch of the T.L.A. 3) 5
the Polish cowunsellor Rundstein 4), the well-known Greek jurist
deferisdes 5) and others had already raised simil: o voices; and at
the meeting where the above mentioned project was discussed, the
1nte secrebary to the international court at the Hague Hammarskjold
gaid that the experience necquired in his daily work showed him that
that world wns really in want of an international jurisdiction for
private affairs 6).

2. Notwithstanding much sympathy for the idea of an international
civil lawcourt,as such,de 1a Pradelle's draft also metwith object-
jons; among other things with regard to the cases under the
competency of the couwrt 7).

%, De la Pradelle aimed at a court for "all civil and commercial
litigations".

This would have been too heavy a task to start with.

In many instances it is wvery difficult nowadays to state what
international mrivate law prescribes for a certain special cnse.
Sometimes it is only possible to ascertain that there is no common
or preponderant or average rule, but mercly a controversy between
two or more opinions none of which can be taken on reasonable
grounds as a universal norm or from which an international
resultant can be deduced. Then the court wonld be compelled to
impose & declsion according to its own personal insight.

This doesnot point to a fundamental difficulty. Juridicsl brain-
work is able to limit the choice betwoen some possibilities

and bridles dsngerous rassions; but the final act of judiecial
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gdministretion has nearly slwvays a cubjective side and its outcome
depcnds upon the innate soense of justice of the judge. DNeverthe-
loss this eircumstance does not deprive his task of its beneficial
influence, if he is not ounly a learned, bul also an unright and a
wige man 8). With all this the judge remains able to push legal
development on the whole in an objoctive and plausible direction,
if the inner moral excellence of his decisiore meets with general
credit to his words. A national judge mostly has such credit
through a tredition which his newborn internstional colleague
maet still try to achieves. Moreover he acts in & more closely
raestricted and more closely kait legal cirecle,

Therefore it seems adviseble not to risita too strained trial
of strength for an international private lawecourt and to limit
its competency at the beginning to & province of law, where there
is already a certain natural impulse towards legal unity. Other-
wige it is to be feared that it will oasily lose & good deal of
its roputation througn a decision, which may be considered somc-
what arbitrary and this would undermine the general roliance on
ite Judgments, This would be detrimental to the bencfit of its
work.

Thisg objection weighs mosh heavily in the legal sphere'of
personal lifc and rcal property. It caén cssily be understood that
£g soon as he caught sight of Do la Pradelles draft, the Hungsrian
Lawyer De Auer proposcd an amendmont to excepi "questions of per-
sonal gtatus" and somo ctheorss On the other hand there arec
maritime law with ite many divergencics and nevertheless its ever-
lasting tendency towards uniformity, and aleo seronautic law of
which & paper delivered in 1946 to the Paris Conference of the
Citeja by the lawyer Charlier said that during a diacussioﬁ in 1939
many delegatos recommonded "un tribunal aérien'inturnational".

S0 it scems wiso to start on 2 liaited scale and to reduce De la
Pradelles conception to an international maritime (and aercnautic)
courte

4, There was gtill another important objoction raised concer-
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ning the competoncy of the proposcd court. It effgciod ths nature
of private international law 9).

Thoro is one thing which scoms to be obvioug: you can submit
qucstions to the decision of an intornational laweourt, which arisc
from differont interpretations of & rule intentionully drawa up for
the sske of unification as & result of provicus mutusl uaderstaniing
us for instance of an artiele of & coavention or of the "York-hAnt-
werp-Rulcs" or of & standard chartor or gomething elec of that Ixind.
Then the situation is thus: First therc hus boen an International
legislation for the wording oi the rule that governe ihe casc; and
now the Internationa) judge is instrveted: "o justies wnlle taking
thie rulc as & basis; give it for ithis casc tho finiehing touch" s

But is it also possible to go further and to =2ssipgn to an iatere
national court tho task of dceiding on a guestion if euch &n intor-
national legislation should not have procodel?

Do la Pradello repliod in the affirmative. In his draft he
inserted an article 11 stating that the internationsl judge, whon
he had in view, had to apply eventually &bove all the law that wes
cqually reforred to by the lawe of the ctates in question, if thero
was such & law; othoriwise he had to talo as his lLine o conduct
"tho genoral principles for the solution of the conflict of laws".

Thereupon the Auetrien lawyer Paccaing aud otbors si-id:- "Such
orinciples do not oxist; so it vould usuzlly be imnoseiblc for
the court to give & decision": This view is often upheld., Then
the rcasoning is something like this: If you lock around without
any prejudice, you can easily ascerivain that in the province of
private law each state, apari from troetics, upholds its undimic- 1
ished right of soverecignty., It rcscrves to itsolf the right %o
rogulato cascs with &an international aspcet according to its own
bost convenicnec. It #l180 rocognizes the right of other states
to do the samc, cach for itsolf., In tho sphere of private law
gstatos do not protost to each cther against any rules which they
are drawing up for thomselves and which they apply. That part of

c;vil law which contains the rules for iatcraational ceses is
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ofton called private international law, but the name is & misleading
onc bocause this law is not international but national, intornal law.,
It docs not matter how it is shaped; if its rules refer to foreign
law systems end if they are therefore so-called conflict-rulos, it
romains nevorthelcss national law, There is Amecrican, French}
Dutch, Belgian, Iuxembourg and other national private international
law. If some law systems have & similar rule, it may have a diffe-
ront appoarance, but in reality there are in such & case only &
large number of similar ruloe and each country can go its separate
way at any moment it likes to 4o 80.

In this lino of thought the starting point in an international
civil casc for & national judicial magistrate is his own national
law. From the contents of this law ho reads whether perhaps he heés
to build up his judgment on tho ground of a foreign law systom.

But as regards to an international judge? What has he to do if
thore is no troaty or such & regulation for him to stand on? Then
hc has no starting point et 2ll. So it is impossible to charge an
international law court with tho solution of an international pro-
blom before there is & treaty or another supernational constructod
rulo, First therc must be 2 treaty which brings in some way or
anotheor the substantive law which is nccessary for the decision,
thon you can ontrust & judge with its application and interpretation,
but you cannot first install & judge and then leave it to him to
oroccod. Roforring to "general principles" doos not alter this
gitustion. This is nothing clse but an ompty phrasc. You must
first give an intornational judge a law to apply; 4as long &8 this
does not oxist, all offorte are in vain. "It would be", the French
University Profossor Noboyet said, "like sending an artillcry to
battls without munition" 10), and there are many jurists in coun-
tricos 21l over tho world who share his opinion.

The weaknosg of this thesis can be experimentally demonstrated.
llorc than once the international court at The Hague gave civil
d&oisiona in the course of its work apart from any treaty and the

mixed a&rbitration courts after the firet world war did the same
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thing. They did not stop their work with & non liquet. Even
without being able to take as o starting point & speeial national
low because they were international and as such they were not at-
teched to any national sphere, they nevertheloss came to & conclu-
gion, This moans that they started from & system of thoir own, from
an 2ctuzlly internctional private law which they showed by their at=
titude to take 28 really boing in existence. It might bo vaguc and
difficult to trace, but it was an ecssentiality,

A telling oxomple is the judgment in tho caso of the Sorbian
and Brozilian loans of 1929 11). In that instence loboyct admit-
tod that the problom st stake was a rather thorny one ("trde déli-
cet"™ 12). In point of faet it-was no more thorny then other com-
plicated quostions., Only for Noboyet =nd his followors it was
gspceinlly dolicate bocsuse it did net £it in @ith their axiome.

So cxporicnece shows that herc Do la Pradellc was right. Thore
ig no nood for the tesk of an intornational maritime (and aeronsutic)
court to be limited to the intorprotation of treaties and similar
rulos., It is possiblo to charge it with the doecision on other
litigations as well.

5. If this is actually dono, the possibilitly becomes &ll the
larger that the court will havo to oxpress itsolf about gquestions
on which the states did not yot como to any doliberato hbormony.s
Then the finally binding word which they d4id not yet spesk thom-
gclvos vwill be left to be spoken by the court in & speecisl and
possibly unforcscen cose. Statesmen with & sonse of rcsponsibility
will hositate to compel their subjects to accept that judicial
word =8 docisives So in the boginning the court hed better be
optioncl oplg. but not compulsory; thet is to say that it will
only bo permitted to go into an issue if proof is given of a com-
potonce giving cgrooment botwoen the litigating parties. ‘

A go constructed lawcourt will be & kind of erbitrator. With
the idea that such an agrcement for oxisting and future disputos
is binding upon the contracting porties and thet 2 subsequent

award is enforceable in the national states, tho world has already
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grown familiar since the Geneva Conveontions of 1923 and 1927.

In such an arbitrationsl form &n international maritime court

will more readily be accepted bocause thon the statesmen know

that they are not plunging into dangorous adventures, Only its
official and porménent character will be new. This charactor
introduces the possibility of the benefit of & larger virtual
suthority of its decisions and so of thc growth to & gtaending which
in & distant future will enable to change the facultotive £ccoss
into a2n imperative onec. New may =lso becomec the possibility of

en &ppeal from the national judge to the international one if
voluntarily zcceptod by the litigeting perties ond stnetioned

by the statcs.

6. Apert from its mein function suother useoful onc can be
inserted into the court's charter at the very outset, Tho rofson
for its creation chicfly lics in tho hope of worc legal uniformity.
This loads to tho ides of 2 “pourvoi dans 1'intérct du droit", to
which during the dcliberations upon Dec la Pradellcs projcct
Hammerskjold 2lready reforred, though in 2 somewhet different
connection.

Te In the line of the optional cherceter of the court lios
abstention from preccdontal authority of its judgments. Its im-
portanco must depend upon the moral snd scientific reputation
which it gains. For the cffective influcnce of 2 court in high
cstoem procedental authority scems to be superfluous or oven harm-
ful in so for as it may e & hindronce towards correction or adap-
tation. & court in low esteem will turn out to bec & failuro onyhow.

Ba So I heve in mind an international civil lawecourt for
meritime end scronsutic affairs far the interprotation of troatics
and of other world statutory regulations as well. Those affeirs
can bo submitted by an introductory action of onc ofi the partics
(o writ or o potition) aftor an cgreoemont for administration of
justicc; then its decision is binding upon theo litigating parties
oend cen bo onforced in the stetes which adhere to the court's &un-

ventional chartor through the intormediary of 2 netional judicisal
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athority czeminine whe suthonticity of the copy of the judgmont
%0 ho stampcd with the cxzoeutory formule; Cosos can olso bo sub-
mitted to thé court through & rodrcss filed by some national
sublic functionary (e.ge o Procuritor-geroral) akoinsiy o national
judgment vhich is f£inal betweon porties thomsclves and 1o moro
opon to any normel vomodye. Its docisions skhould have no binding
cuthority for naiionnl juiges or for the court itscif.

Oe If over it comes tu "ueh an institution there will be
othor probloms to solva:s tho acppointment of dts mombers, its
ragidenes, the languages, the procedurc, the safozutrding messurcs,
tho compuls cry meoasures with regard to the hearing of witnesees,
cxports, ote., its financial basis and so on; bub they are of
socundury importance and ccnnot be demlt with in o puper of small
gize 1ik¢ tno proscnt onte

10, What bonofit can bo oxpected from the activity of such
o gourt is & motter for o too lengthy spoculetion if counsiderod in
511 its dotails. Only & fow words on this aspect of the problem:
4g it =dministors justice from casc to case, the court is confron-
teo with difforont queostions in 2 clecr und conercto forme. While
piving ite Jjudgments it builés up a serios of docisions from thich
finally & gonor:zl rule can bo decduced. Thug it will serve as a
lendor on the way tovards lepel concordanccs PRirst in its own
merit ime ond aeroncutic field end between o limited number of more
or loss homoculturasl nations; and perhaps in the long run vwhen its
pogitioa ie firmly scttlod znd its compotency ctutiouely can bo ex-
pendod, in obhor legal provinces cud ultimstoly cven in the contire
broad torritory of civil law in the whole world.

For this prospeect it socows worth while to give it & trial.

ReL CLEVERINGA o



8=

1. "Report” of the thirty-eighth conference held at
Budapest, pepes 71-75.

2., "Annulaire™ 1913, p.45.

3« "Roport" p.71.

4., "Recueil des cours de 1'Académie de Droit International",

23 (1928,I1I) p.381-382,

5., "Rocucil dos cours dc¢ 1'Académie de Droit International®,
51 (1925,I) pe56a

6s "Report", p.86. :

7. Bf, with this paper my somewhat more elaborate "Lecture
delivered to the Anglo-Netherlands Society" on June 6th
1947 in Lloyd's, Leadenha&llstreet, London (eds Victoria-
street 3, London, WeI.)

8, FPFurther reference may be made to the besutiful introduc-
tory volume which Scholten composed for Asser's Handleiding
tot do beoefening van het Nederlandsch burgerlijk recht";
espocially to ppe 173-181.

As for my own view on the subject, vide "Inleidende
colleges", pp. 8-13, 27-04, 36=50 «

9. Of. on this point: "Art. 517d W.ve.K." (rcetoral discourse
delivered on the neture of brivato international law on the
8th Fobrucry, 1947, the 372nd enniversary of Leiden University;
with Tronch and Bnglish summaries).

10. "Recucil dce cours de l'hAcadémic de droit international" 40,
(1932, II) p.220.
11."Recucil dcs arrota", noé.l4 and 15.

12."Revuc de droit internationsl privd", 1929, XXIV, pp. 48l.



